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Welcome!

The Native Title Newsletter is produced three times a 
year and includes feature articles, traditional owner 
comments, book reviews, research project reports and 
other various articles. The Newsletter is distributed to 
subscribers via email or mail and is also available at 
www.aiatsis.gov.au/ntru/newsletter.html.  
We welcome your feedback and contributions. 

For more information, please contact:  
ntru@aiatsis.gov.au.

The Native Title Research Unit (NTRU) also produces 
monthly electronic publications to keep you informed 
of the latest developments in native title throughout 
Australia.

You can subscribe to NTRU publications online, follow  
@AIATSIS on Twitter or ‘like’ AIATSIS on Facebook.

to the Native Title 
Newsletter

Reflecting on 15 years 
since Yorta Yorta 13NTRB Policy & 

Research Forum 
Victoria leads the way 
in Australian Aboriginal 
heritage 195

An interview with Robert Singleton

NTRB Policy & Research Forum 

Adani’s Carmichael mine, 
international law and the definition 
of consent

The National Native Title Council 
update

Guidelines for managing information 
in native title

Reflecting on 15 years since  
Yorta Yorta

Native title compensation awarded 
to Timber Creek claimants in first 
judgement of its kind

Victoria leads the way in Australian 
Aboriginal intangible heritage 
protection

3
5
6
9
10
13
16

CONTENTS

19
© Australian Institute of Aboriginal and Torres Strait Islander Studies

Apart from any fair dealing for the purpose of private study, research, 
criticism or review, as permitted under the Copyright Act 1968, no part 
of this publication may be reproduced without the written permission of 
the publisher.

Views expressed in this Newsletter are not necessarily those of AIATSIS.

AIATSIS acknowledges the funding support of the Department of the 
Prime Minister and Cabinet.

Aboriginal and Torres Strait Islander people are respectfully advised 
that this publication may contain names and images of deceased 
persons, and culturally sensitive material. AIATSIS apologises for any 
distress this may cause.

Cover: Carmichael River, Central Queensland.

Photographer: Tom Jefferson, Greenpeace.

ISSN: 1447-722X

Editors: NTRU, AIATSIS.

Design and typesetting: Amity Raymont, NTRU, AIATSIS.

Printed by: ANU Printing Service.

http://www.aiatsis.gov.au/ntru/newsletter.html
mailto:ntru@aiatsis.gov.au
http://www.aiatsis.gov.au/form/subscribe
https://twitter.com/AIATSIS
https://www.facebook.com/AIATSIS/?hc_ref=SEARCH&fref=nf


 Native Title Newsletter December 2016 edition  |  3

Robert Singleton iS a 
Yandruwandha Yawarrawarrka 
traditional owner from the 

Cooper Basin region in North-
Eastern South Australia. While at 
the National Native Title Conference 
2016, Rob gave AIATSIS some 
insight into the Yandruwandha 
Yawarrawarrka peoples’ recent 
native title consent determination.

On the 16th of December last year, 
after an almost twenty year journey 
we were given our native title by 
consent. We had a ceremony on 
country, at a significant place 
in the Cooper Basin called the 
Cullyamurra Waterhole. All of our 
community were invited to attend, 
and there were some special guests 
invited; those who were with us on 
the journey - both Aboriginal and 
non-Aboriginal people, such as 
stakeholders from the Cooper Basin 
oil, gas, and pastoral industries. 
They were around when we first 
commenced the process to get 
recognition of our native title, so we 
thought it was just the natural thing 

for them to be a part 
of it. We’ve now got 

various agreements 
in place with those 

stakeholders, and I think 
without those partnerships 

we would have continued 
to struggle with some things; 

having them there was recognition 
of their investment into being 
partners with us.

We had some very insightful leaders 
that were the first people to register 
our claim around twenty years ago. 
They carried that baton, but twenty 
years is a long journey in anyone’s 
language and unfortunately we lost 
some of those leaders. We’ve still 
got some strong leaders within our 
community; some of our Elders still 
have that strong sense of connection 
to country that they have passed 
onto our younger generations - from 
me right down to our really young 
ones, our kids and our grandkids 
- so acknowledging their struggle 
at our consent determination was 
important for us.

Being a Board Member of the 
Yandruwandha Yawarrawarrka 
Traditional Land Owners 
Corporation, I thought it was 
absolutely vital that we give 
recognition to those people that set 
us on this path. Whilst the twenty 
year journey had lots of blood, sweat 
and tears and we sadly lost some 
significant people, it was a journey 

that culminated in recognition that 
it is our country, it always has been 
and always will be and we will do 
our utmost to preserve, protect and 
manage it the best we can. We will 
do this in partnership with other 
people in the pastoral industry, 
and we acknowledge that there 
is tourism in that sector as well, 
particularly around the Innamincka 
community. Mining and exploration 
is obviously not going anywhere 
in the near future so we have to 
form strong relationships and 
partnerships with those people. 
The National Parks and Wildlife 
of South Australia have also got 
a presence in that country; one 
of our community members is a 
National Parks Ranger working and 
living on country. There are areas 
of significance for us in relation to 
our lands and our waterholes and 
the National Parks representatives 
play a big part in managing that. 
The Coongie Lakes in our country 
are internationally recognized as 
a Ramsar Wetland of International 
Importance and we now have in 
place the Malkumba Coongie Lakes 
Management plan which helps all of 
us, including the National Parks and 
Wildlife, Mining, Pastoralism and 
traditional owners; and ensures land 
management principles are applied. 
The plan is a good guiding document 
to make sure that we do our utmost 
in relation to land preservation and 
heritage protection.

ROBERT SINGLETON
DIRECTOR OF THE YANDRUWANDHA 
YAWARRAWARRKA TRADITIONAL LAND 
OWNERS CORPORATION

An interview with
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We were a claimant group for the 
best part of twenty years, however, 
only recently in 2016 were we then 
recognised as a Prescribed Body 
Corporate (PBC) which brings some 
different challenges. Our business 
is not going to change dramatically, 
but we have to now think about more 
strategic goals and aspirations for 
our community. In order to figure 
out where to go from here, we need 
to set clear goals and find a pathway 
towards sustainability into the 
generations, not just into the near 
future, but making sure our kids 
and their kids and grandkids have 
got a legacy that will sustain them 
throughout the years. Some of our 
activities we will undertake will be 
centered around strategic direction 
planning and future goal setting. 
Some of that aspirational stuff is really 
front and centre to the thoughts of our 
community, but without some of those 
pathways being created for people, 
you run the risk of not being able to 
provide that secure future for those 
who come after us.

We’ve had a presence at the National 
Native Title Conference for six or 
eight years now. I was lucky enough 
to be part of a conference about 
seven years ago and I told my fellow 
directors and community that this 
forum is something everyone should 
get some degree of exposure to. It is 
a fantastic opportunity to network, 
and listen to other peoples’ plights 
and struggles while also learning 
from their plans, successes and 
future goals. We are not here to 
reinvent the wheel; we want to make 
sure we do the right things in the 
smartest possible way and with the 
least amount of energy. One intrinsic 
thing within Aboriginal communities 
is that they share their good and 
bad stories, their struggles and 
achievements in business, and we 
acknowledge that other people have 
done this before us. We are more 
than happy to sit down and share our 
story, in turn, we get some pointers 
on possible directions and options 
we can take. It gives us a bit of a kick 
on and expedites that process about 

being a new player in the PBC arena 
by showing us where we need to put 
our energies and goals at. Having 
exposure to the National Native Title 
Conference has been instrumental 
because now we will go back and 
take new ideas and stories from 
other native title holders about  
their successes and places they 
found traction.

Due to the systematic removal 
from country back in the 1940s, 50s 
and 60s we were spread amongst 
several different states and 
jurisdictions. Because of this our 
old people have made their lives 
and completely dispersed into the 
wider Australian landscape. Some 
of our aspirations are to have some 
more permanent presence back 
on country, having the opportunity 
to build some infrastructure 
and some long term business 
opportunities, accommodation and 

residential buildings on country 
to create the space for those 
who have a desire to return to 
country and to live either semi-
permanently or permanently. 

We certainly want to build a solid 
foundation in relation to our 
business opportunities, and we have 
some irons in the fire in that respect 
and they are starting to return some 
small dividends but we are at a very 
early stage. Post native title consent 
determination we want to do what 
we can to ramp some of that stuff 
up and create some opportunities 
for joint ventures, partnerships and 
minor contracts in the supply chain 
in amongst the pastoral and the 
mining exploration industries.

Whilst the twenty year journey had lots 

of blood, sweat and tears and we sadly 

lost some significant people, it was a 

journey that culminated in recognition 

that it is our country, it always has been 

and always will be and we will do our 

utmost to preserve, protect and manage 

it the best we can.

Previous page: Rob Singleton signing native 
title agreement at Cullyamurra Waterhole.

Credit: Andrew Beckworth, Native Title SA.

Above: Spinifex Savanna, Central Australia.

Credit: Thomas Schoch.
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A iatSiS and the department 
of Prime Minister and Cabinet 
(PM&C) co-hosted a Native 

Title Representative Body (NTRB) 
Policy and Research Forum in 
Canberra from 7–8 November 2016. 
The aim of the forum was to provide 
an opportunity for engagement 
between native title organisations 
and policy makers in policy and 
program design and delivery. It also 
provided an opportunity to consider 
the existing evidence base for policy 
and identify any gaps and needs. 

Over the 2 days, some 50 delegates 
from Native Title Representative 

Bodies and Service Providers 
(NTRB/SPs) provided input to 
policy formulation in critical areas 
of native title, with a particular 
focus on the recent PBC Support 
Strategy - Consultation Paper 
(Department of Prime Minister and 
Cabinet). Discussion covered a wide 
range of current pressure points 
and systemic issues including 
funding models, engagement and 
communication, formal recognition 
of NTRB/SPs, and financial 
accountability. 

One of the successes of the forum 
was to reframe current discussion 

on Prescribed Bodies Corporate 
(PBCs) support to include a more 
informed understanding of the 
intensity and diversity of NTRB/SPs 
support to PBCs with a particular 
emphasis on innovations that address 
regional and cultural differences in 
traditional owner aspirations and 
circumstances. 

PBC empowerment and 
independence remains a shared 
objective across the sector. Within 
this context many PBCs are seeking 
at least some support from  
NTRB/SPs, while some require a full 
range of services that may include 
legal advice, financial management, 
future act responses and 
communication as well as managing 
land and sea ranger programs. 

Delegates discussed the substantial 
commitment required across the 
system to support growing numbers 
of new PBCs, yet for many  
NTRB/SPs, the workload of existing 
and new claims is not diminishing. 
A key message from the forum 
was that NTRB/SPs knowledge 
and understanding of PBCs was 
of enormous value, and that these 
foundational relationships should 
continue to be acknowledged and 
respected in an evolving sector. 

Delegates were also briefed 
on a range of commonwealth 
government programs including 
Indigenous Business initiatives 
and the Indigenous procurement 
policy, constitutional recognition and 
Empowered Communities as well 
as from AUSTRADE about engaging 
Indigenous communities in export 
industries under recommendations in 
the Northern Australia White paper.

NTRB POLICY & Research Forum 

Above: Delegates attending the meeting.

Credit: Alexandra Andriolo, AIATSIS.
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ThiS month, the india-baSed 
multinational conglomerate 
Adani received approval 

from the Queensland and Federal 
Governments for a rail line from its 
proposed Carmichael mine to the 
Abbott Point coal export terminal. 
This decision now means the project 
has obtained all necessary state and 
federal approvals.1 The legal saga 
which has surrounded the mine in 
recent years has reignited debate 
over whether traditional owners can 
withhold consent for future acts, 
and how this aligns with Australia’s 
international obligations.

Adani hopes to create one of the 
world’s largest coal mines in 
Queensland’s Galilee Basin, over an 
area of land subject to a native title 
claim by the Wangan and Jagalingou 
people. Adani and the Wangan and 
Jagalingou native title claimants 
began negotiations for an Indigenous 
Land Use Agreement (ILUA) in 2011, 
but little progress was made; Adani 
and the claim group were unable to 
reach an agreement.2, 3

This prompted the company to apply 
to the National Native Title Tribunal 
for a future act determination for 
the grant of two mining leases. The 
Tribunal’s decision, handed down 
in April 2015, was that the mining 
leases could be granted because it 
was accepted that the mine would 

have a positive economic impact and 
be in the public interest.4

This decision was based on the 
contentions presented by Adani 
and the Queensland Government, 
including the fact that the Minister 
for State Development had 
recently designated the mine and 
associated rail and port projects as a 
‘prescribed project’ – one of social or 
economic significance to the state.5

In November 2015, the claim group 
lodged an appeal to the Federal 
Court against this determination, 
arguing that Adani had misled the 
Tribunal by overstating the economic 
benefits of the mine and associated 
infrastructure.6 

Differing opinions within the claim 
group on the mine led to two 
separate claim group meetings, 
convened by two separate groups 
of applicants, in less than a month. 
The first rejected a proposed 
ILUA,7 and the second agreed to it 
‘unanimously’.8 The legitimacy of 
the vote at the second meeting has 
been challenged by applicants who 
attended the first, and vice versa.9

In April 2016, the Queensland 
Minister for Natural Resources and 
Mines granted the two mining leases 
to Adani,10 and in August 2016 the 
Federal Court dismissed the appeal 

L U K E  S M Y T H  R e s e a R c h  O f f i c e R  A I A T S I S

against the Tribunal’s decision 
to allow the grant of the mining 
leases.11 In September, an appeal 
against this decision was made to 
the full Federal Court.12

The Minister for State Development 
then upgraded the project’s status to 
‘critical infrastructure’ – considered 
‘essential to the state’s economic 
and community wellbeing’ – in 
October 2016.13

To be clear, the Tribunal’s 
decision to allow the Queensland 
Government to grant the leases 
took place before the obvious 
division of opinion within the claim 
group, which led to the disputed 
vote approving the ILUA.

Adrian Burragubba, one of the 
native title applicants opposed to 
the mine, has claimed Adani and 
the Queensland Government are 
attempting to force the mine on 
traditional owners against their will:14 

Our international legal right to 
free, prior and informed consent 
is not protected under Australian 
law, and Adani has actively 
exploited this.15

As First Nations people, 
Indigenous people, we have 
rights recognised under 
international law and the UN 

ADANI’S 
CARMICHAEL MINE, 
INTERNATIONAL LAW  
AND THE DEFINITION OF 
CONSENT



Declaration on the Rights of 
Indigenous People – including to 
withhold our consent to mining 
on our land.16

Elements of this concept of free, 
prior and informed consent (FPIC) 
have existed in international 
agreements for decades. The 
2007 United Nations Declaration 
on the Rights of Indigenous 
Peoples (UNDRIP), however, is 
the most influential of these.17 The 
requirement for FPIC for projects 
affecting the ‘lands or territories 
and other resources’ of Indigenous 
peoples is found in Article 32 of the 
Declaration.

One interpretation of ‘consent’ has 
been that Indigenous peoples must 
have a right to withhold consent to 
any major act which affects them 
and their lands. This potential to 
interpret ‘consent’ as ‘right to 
veto’ was one of the reasons why 
Australia, along with Canada, New 
Zealand and the United States, 
were the only members of the 
United Nations to initially vote 
against the UNDRIP. All four have 
since endorsed UNDRIP, but with 
qualifications.18

Since its accession to the UNDRIP, 
court cases in Canada have 
determined that its First Nations, 
Inuit and Métis peoples have a 

common law right to FPIC in regards 
to projects on their land. If consent 
is withheld, however, the state 
can override this if it is ‘justified 
in the broader public interest’. As 
interpreted in Canada, FPIC means 
a right to free, prior and informed 
consultation, but consent itself is 
not required if the public benefit is 
deemed to outweigh any associated 
infringements of Indigenous rights.19

The United States20 and the 
International Council on Mining 
and Metals21 have likewise 
interpreted FPIC to mean a 
right to free, prior and informed 
consultation, not a requirement for 
consent. How has ‘consent’ been 
reinterpreted as ‘consultation’ in 
these instances?

Looking at Article 32, the text in the 
original document drafted by the 
UN Working Group on Indigenous 
Populations appeared to confer 
a full right to FPIC. It reads (with 
emphasis added):

Indigenous peoples have the 
right to determine and develop 
priorities and strategies for the 
development or use of their 
lands, territories and other 
resources, including the right to 
require that States obtain their 
free and informed consent prior 
to the approval of any project 

affecting their lands, territories 
and other resources […]22

And in the final document it became:

States shall consult and 
cooperate in good faith with 
the indigenous peoples 
concerned through their own 
representative institutions in 
order to obtain their free and 
informed consent prior to the 
approval of any project affecting 
their lands or territories and 
other resources […]23

The compromise made between 
representatives from governments 
and indigenous peoples during 
the drafting process appears to 
have been that there would be a 
right to free, prior and informed 
consultation with the aim of gaining 
consent, but at the cost of muddying 
the waters around whether consent 
itself is required.24

In the Adani case, approval to perform 
acts on land subject to a registered 
native title claim was granted despite 
a lack of consent, at the time, from 
the native title claim group, partially 
because it was determined that it was 
of economic significance and served 
the public interest. This aligns with the 
Canadian decision that the ‘broader 
public interest’ can outweigh the 
rights of Indigenous title holders.

Carmichael River, Central QLD. 
Credit: Tom Jefferson/Greenpeace.
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The UNDRIP is a powerful 
document. It is a statement of 
intent, a worthy code of behaviour 
for states to abide by in dealing 
with indigenous peoples. But it is 
not a panacea. The apparent right 
to withhold consent ascribed to the 
UNDRIP is unfortunately, perhaps 
deliberately, vague.

Although the Carmichael mine has 
now received all necessary federal and 
state approvals some legal challenges 
are still ongoing; notably the appeal 
to the full Federal Court over the 
decision to allow the granting of the 
leases in the first place. Last-minute 
amendments to new groundwater 
licensing legislation in Queensland 
have ensured that while Adani will 
still need to apply for a licence, this 
process will not be subject to public 
scrutiny.25 Adani has confirmed it 
plans to start construction of its 
coal and rail project in August or 
September next year.26

The author gratefully acknowledges 
Dr Lisa Strelein, Dr Belinda 
Burbidge and Stacey Little (AIATSIS) 
for their insight and comments on 
this article. 
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G l e n  K e l l y  c e O  n a t i O n a l  n a t i v e  t i t l e  c O u n c i l 

D R  B e l i n D a  B u R B i D G e  R e s e a R c h  f e l l O w  a i a t s i s

Glen Kelly, Ceo, of the 
National Native Title Council 
(NNTC) delivered the Brian 

Wyatt Memorial Lecture, at the 
National Native Title Conference, 
1 June 2016, Darwin. Mr Kelly paid 
respect to the late Mr Wyatt and his 
family, and provided the conference 
delegates a warm and humorous 
account of Mr Wyatt’s achievements 
in native title and land rights, ‘whose 
life’s work opened doors for us all.’ 

The highlight of the lecture for 
many was the announcement that 
the NNTC will be opening up their 
membership to include Prescribed 
Bodies Corporate (PBCs), as 
well as existing Native Title 
Representative Body and Service 
Provider (NTRB/NTSP) members. 
Since June, the NNTC has been 
exploring models of membership 
and governance to best include 
PBC and Traditional Owner 

Corporation (TOC) members and 
will amend its constitution early in 
the new year. 

The lecture also captured recent 
developments, reforms and 
strategic direction of the NNTC. 
Highlighting the NNTC’s aim to 
develop the native title sector in an 
inclusive and united way, the NNTC 
has developed three main pillars as 
part of their agenda: 

1. Protecting country and culture

2. Empowerment of traditional 
owners through economic 
development

3. Creating a better native title 
system. 

The first pillar was a reference to 
protecting native title rights through 
best practice in cultural heritage, 
land management, and furthering 
free, prior and informed consent. 

Mr Kelly explained that the second ‘is 
the empowerment of the traditional 
owners and PBCs and TOCs through 
economic development.’ For 
example, the NNTC has developed 
a vehicle in collaboration with the 
Minerals Council of Australia to 
improve holding benefits from native 
title agreements and better support 
for Indigenous businesses via a 
model similar to the Communities 
Development Corporation, which 
also includes the commercial use of 
native title rights where possible. 

The third pillar involves NNTC 
support for improved resources, 
legislative amendments to the Native 
Title Act (Cth), red tape reduction, 
increased funding to PBCs and 
security for NTRB/SPs.

Further information about the NNTC 
can be found at http://nntc.com.au/.

THE 
NATIONAL 
NATIVE  
TITLE 
COUNCIL
OPENS UP 
MEMBERSHIP  
TO PBCs

Above: Glen Kelly presenting at the National Native Title Conference 2016.

Credit: Andrew Turner, AIATSIS.
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Guidelines FOR 
MANAGING INFORMATION  
IN NATIVE TITLE

Over the paSt 20 yearS, the 
native title sector has 
invested millions of dollars 

into research about Aboriginal 
and Torres Strait Islander 
peoples’ histories and cultures 
for use in native title claims. This 
substantial body of information is of 
considerable value to present and 
future generations of native title 
holders, as well as to the Australian 
community more generally. The 
material captures details about 
the experiences and values of past 
leaders and elders, sheds light 
on the logic of their actions, and 
provides an essential evidence base 
for future decision-making by the 
native title holders.

The management, use and 
return of native title materials 
are important issues for native 
title organisations. The AIATSIS 
Managing Information in Native 
Title (MINT) project works with 
native title bodies to ensure the 
long-term security of valuable 
native title information assets and 
build the capacity of Prescribed 
Bodies Corporate (PBCs) and 
Native Title Representative 
Bodies/Native Title Service 
Providers (NTRB/SPs) to manage 
their collections.

A workshop at the National Native 
Title Conference 2016, Darwin, 
co-presented by AIATSIS and the 

South West Aboriginal Land and 
Sea Council brought together 
native title organisations to begin 
the development process of 
guidelines for the storage,  
access and use of materials 
collected and created during the 
native title process.

The issues raised by workshop 
attendees highlight the challenges 
that native title organisations 
face with the management of 
material collected for native title, 
broadly categorised as collection 
and ownership of material, 
preservation of material, document 
management, repatriation and 
management of material by PBCs.

A L E X A N D R A  A N D R I O L O  n a t i v e  t i t l e  a c c e s s  a n D  i n f O R m a t i O n  O f f i c e R  A I A T S I S
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Collection and ownership of 
material

The main issue raised in relation 
to the collection of materials for 
the use in native title claims was 
the ownership of the materials. 
This issue is one that is continually 
debated and requires further 
research. To avoid confusion around 
ownership, an agreement on the 
ownership and copyright of the 
material should be established at 
the start of the process. At the same 
time, discussing and agreeing on 
the future use of the material should 
also be explored to aid the return of 
materials process after the claim 
has been finalised. The guidelines 
currently in development as part 
of the MINT project will include 
recommendations for the collection 
of material for future native title 
claims, and how to access and use 
materials that have already been 
collected if agreements have not 
been established previously.

Document management

The process of identifying what 
materials are held by the NTRB/SP  

relating to each PBC will be a 
time consuming task, but one that 
is necessary before repatriation 
can occur. A strong document 
management system is crucial 
to assist effective repatriation.
Based on recommendations from 
participants at the workshop at the 
National Native Title Conference 
2016, the guidelines will provide 
recommendations for standards 
for metadata and restriction 
categories. 

Preservation of material

Digitisation of materials is one 
of the best ways to preserve 
material for longevity, although 
there are issues with digitisation 
with the evolution of digital 
technology. In addition, the 
digitisation process is a long, 
expensive and specialised field 
which NTRB/SPs do not have 
the time, money, or expertise 
to deal with on a full time basis 
due to their need to assist 
with current/ upcoming claims 
and assist PBCs with capacity 
building. Based on feedback 
from workshop attendees, the 

guidelines will provide best 
practice for digitisation and 
physical storage that are usable 
by non-specialists. 

Repatriation and management 
of material by PBCs

There is a strong desire from PBCs 
to have their native title materials, 
however currently most do not have 
the funds or ability to access the 
materials held at the NTRB/SP  
easily. In addition, the process 
of identifying and preparing the 
materials to be returned and 
negotiating with native title groups 
how this will happen is time 
consuming and resource intensive.

Once the material has been returned 
to the PBCs the management of 
the material does not stop. PBCs 
will be encouraged to set up 
protocols, prior to the repatriation 
of the materials, to manage PBC 
members access to the materials 
as well as non-members, such as 
researchers. In addition, NTRB/SPs 
may, by agreement with PBCs, keep 
a backup copy which will need to  
be managed. 
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management of knowledge and 
information created and compiled 
for native title claims, and the need 
for standards and processes when 
it comes to supporting traditional 
owners with their information 
collections post determination and 
receiving materials back from the 
NTRB/SPs. There was a strong 
call from delegates for national 
leadership in this area. 

It is the aim of the MINT project to 
provide a set of guidelines for this 
purpose to assist NTRB/SPs to 
return native title information and 
knowledge to PBCs for future use. 
The guidelines are currently being 
drafted by AIATSIS and are projected 
to be released in 2017. 

A major focus of discussions at the 
workshop was how the materials 
will be repatriated. Will the PBCs 
receive the originals, a physical hard 
copy, a digital copy, or both? Digital 
repatriation may be the simpler 
choice however cloud based storage 
can pose security issues. In addition, 
many PBCs do not currently have 
the capacity to manage their native 
title materials as they do not have 
adequate physical and digital 
storage to enable them to keep them 
safe. Building the capacity of PBCs 
is a crucial first step to effective 
repatriation and use of materials 
post native title determination. While 
some groups want their material 
back as soon as possible, others are 
willing to leave it with the NTRB/SP 
until they are in a position to look 
after it on their own. 

The challenges in the management 
of native title information are 
vast and complex. The main issue 
that was highlighted during the 
workshop was the access to and 

First Page: Alexandra Andriolo 
presenting on the guidelines at the 
National Native Title Conference 2016.

Previous page: Alexandra Andriolo, 
Janet Osbourne and Melany Laycock 
discuss the guidelines with workshop 
participants.

Above: Workshop discussion.

Credit: Andrew Turner, AIATSIS.

If you are interested in becoming 
a case study partner of the MINT 
project, please contact Alexandra 
Andriolo at  
alexandra.andriolo@aiatsis.gov.au  
or on 02 6261 4223.

mailto:Alexandra.andriolo%40aiatsis.gov.au?subject=
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Yor t a Yor t a
REFLECTING ON 15 YEARS SINCE 

The yorta yorta people were 
one of the first to claim native 
title under the Native Title Act 

1993 (Cth) in February 1994 – Yorta 
Yorta Clans (1994/001). The claim 
covered an area of approximately 
2,000 square kilometres of land 
in the Murray-Goulburn region of 
northern Victoria and southern 
New South Wales and was the first 
brought to trial before the Federal 
Court. In a landmark decision that 
set a high standard in establishing 
native title, the Yorta Yorta claim 
was dismissed in Members of the 
Yorta Yorta Aboriginal Community 
v Victoria & Ors [1998] FCA 1606. 
Despite evidence from 60 witnesses 

supporting the Yorta Yorta clan’s 
observance of traditional laws and 
customs,1 Olney J concluded that 
the ‘tide of history’ had ‘washed 
away any real acknowledgment 
of traditional law and any 
real observance of traditional 
customs’.2 Fifteen years of native 
title determinations have since 
interpreted the principles outlined 
by the 2002 High Court appeal 
in Members of the Yorta Yorta 
Aboriginal Community v Victoria 
[2002] HCA 58. Although the Yorta 
Yorta did not receive native title 
recognition, the Yorta Yorta clans 
have continued to negotiate their 
rights and interests over their 

land. The agreements that have 
arisen from these negotiations have 
allowed the Yorta Yorta clans to 
contribute to the management of 
parts of their land and become the 
recognised traditional owners over 
Barmah National Park.

The Yorta Yorta spent eight years 
in the court system attempting to 
establish their right to possession, 
occupation, use and enjoyment of, 
and the right to be recognised as the 
Indigenous owners of the claim area. 
The hearing in the Federal Court 
lasted 114 days and oral evidence 
was heard from 201 witnesses.3 The 
Yorta Yorta mostly relied upon oral 

s t e p h a n i e  l u m  R e s e a R c h  O f f i c e R  a i a t s i s

Murray River, Vic.
Credit: Belinda Burbidge, AIATSIS.

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/1998/1606.html?stem=0&synonyms=0&query=yorta%20yorta%201998
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/1998/1606.html?stem=0&synonyms=0&query=yorta%20yorta%201998
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/1998/1606.html?stem=0&synonyms=0&query=yorta%20yorta%201998
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/2002/58.html?stem=0&synonyms=0&query=yorta%20yorta
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/2002/58.html?stem=0&synonyms=0&query=yorta%20yorta
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/2002/58.html?stem=0&synonyms=0&query=yorta%20yorta
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evidence and recounted the stories 
they heard from the old people in 
establishing their acknowledgement 
and observance of traditional laws 
and customs since sovereignty. 
Conversely, the respondents to the 
claim numbered more than 500, 
and in part relied upon the books 
of squatter Edward Curr, written 
in 1883 and 1886, over 30 years 
after he lived in the claim area. 
Although Curr had no qualifications 
or training to record or interpret his 
interactions with the local Aboriginal 
people,4 Olney J gave greater 
weight to Curr’s observations of 
burial practices, the subservience 
of women, ornamental scars, and 
hunting and food practices than the 
oral testimony of the Yorta Yorta 
witnesses.5 In determining whether 
the Yorta Yorta clan’s rights and 
interests were possessed under 
traditional laws and customs 
acknowledged and observed by them 
as required under s 223 of the Native 
Title Act, Olney J sought continuity 
between the written evidence of 
Curr and the current practices of 
the Yorta Yorta. As his Honour found 
that the current practices were 
not ones which were adopted by 
the people Curr came into contact 
with, ‘they cannot be regarded as 
the continuation of a traditional 
custom’.6 His Honour therefore 

concluded that the Yorta Yorta 
people had failed to substantially 
maintain their connection with their 
traditional laws and customs,7 and 
had, even by 1881, ceased to be 
a community in the way that was 
required by native title law.8 

The Full Federal Court appeal 
in Members of the Yorta Yorta 
Aboriginal Community v State of 
Victoria [2001] FCA 45 upheld Olney 
J’s decision, although rejected his 
strict approach to tradition. Branson 
and Katz JJ held that it must be 
shown that the law or custom had its 
‘roots in the tradition of the relevant 
community’ and was substantially 
‘handed down from generation to 
generation’.9 Nevertheless, their 
Honours upheld Olney J’s finding that 
there was a period of time post-1788 
where the Yorta Yorta were no longer 
a ‘traditional community’,10 as their 
traditional laws and customs had not 
been continuously acknowledged and 
observed.11 As a consequence, their 
Honours held that the Yorta Yorta had 
lost their connection with the claimed 
land and waters and with it their 
native title.12 

The final attempt to achieve 
recognition of the Yorta Yorta 
people’s native title rights was 
dismissed in the High Court appeal 

by a 5/2 majority. In deferring to 
Olney J’s finding of fact, Gleeson 
CJ, Gummow and Hayne JJ in a 
joint judgment determined that the 
Yorta Yorta had failed to continue 
to acknowledge and observe the 
traditional laws and customs of their 
forebears and were, therefore, a 
different society than that which had 
held native title.13 Their Honour’s 
onerous interpretation of s 223 
established a difficult burden of proof 
for future native title claimants.14 

Despite the High Court decision 
the Yorta Yorta continued to fight 
for the recognition of their rights 
and management of their land. 
The Yorta Yorta Nation Aboriginal 
Corporation (YYNAC) and the 
Victorian government have since 
entered into a series of agreements. 
In December 2003, YYNAC and Vic 
Roads entered into an agreement 
over 6,500 square kilometres 
of land between Cohuna, Euroa 
and Corowa in northern Victoria 
to provide for consultation and 
protection of cultural heritage during 
infrastructure projects. In June 2004, 
YYNAC entered into a Co-operative 
Management Agreement with the 
Victorian government over certain 
areas of Crown land. The agreement 
established the Yorta Yorta Joint 
Body to assist in land management, 
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and although the Joint Body no 
longer operates it was a precursor 
to establishing working relationships 
between the parties.15 In September 
2007, the Yorta Yorta were granted 
Registered Aboriginal Party status 
by the Victorian government under 
the Aboriginal Heritage Act 2006 
(Vic), granting the Yorta Yorta 
responsibilities in safeguarding their 
cultural heritage and monitoring 
onsite development.16 The Yorta Yorta 
also negotiated further rights after 
the enactment of the Traditional 
Owner Settlement Act 2010 (Vic) 
in 2010. The Act allows traditional 
owner groups in Victoria to enter into 
negotiated settlement agreements 
with the state instead of seeking 
recognition of native title through the 
court system. Under this legislation, 
YYNAC entered into a Traditional 
Owner Land Management Agreement 
with the Victorian government in 
October 2010. This agreement 
provides for the joint management 
of Barmah National Park (28,500 
hectares) under the Yorta Yorta 
Traditional Owner Land Management 
Board.17 The Board began operation 
in August 2013 and in this time it 
has created management policies 
and procedures, run cultural 
training workshops and undertaken 
stakeholder mapping among other 
activities.18 In addition to these formal 

agreements with the state, the Yorta 
Yorta have established Woka Walla, a 
business providing employment and 
training for Aboriginal people to care 
for Yorta Yorta lands, as well as the 
Yenbena Indigenous training centre. 
These enterprises reflect the  
resolve of the Yorta Yorta clans to 
continue managing their land now 
and into the future. 

Fifteen years since the High Court 
rejected their claim to native 
title, the Yorta Yorta clans have 
proven resilient and determined in 
seeking recognition of their rights 
and status as traditional owners 
of their land. As reflected in their 
negotiations and agreements with 
the Victorian government and in the 
establishment of training centres, 
the Yorta Yorta clans are steadily 
increasing their involvement in 
the management of their land and 
protection of their cultural heritage. 

1 Members of the Yorta Yorta 
Aboriginal Community v Victoria & 
Ors [1998] FCA 1606 [20].

2 Ibid [3].

3 Ibid [13].

4 Ibid [53].

5 Ibid [112]-[116].

6 Members of the Yorta Yorta 
Aboriginal Community v Victoria & 
Ors [1998] FCA 1606 [123].

7 Ibid [106].

8 Ibid [121].

9 Members of the Yorta Yorta 
Aboriginal Community v State of 
Victoria [2001] FCA 45 [127].

10 Ibid [194].

11 Ibid [108] and [168].

12 Ibid [168]. 

13 Members of the Yorta Yorta 
Aboriginal Community v Victoria 
[2002] HCA 5 [96].

14 Australian Law Reform Commission, 
Connection to Country: Review of 
the Native Title Act 1993 (Cth) (ALRC 
Report 126) p 214.

15 Department of Environment, Land, 
Water and Planning, Agreements 
with Traditional Owners, 31 March 
2016 <http://www.depi.vic.gov.au/
forestry-and-land-use/managing-
land/indigenous-land-management/
agreements-with-traditional-owners>.

16 Department of Premier and Cabinet, 
Yorta Yorta Nation Aboriginal 
Corporation, 23 October 2015 
<http://www.dpc.vic.gov.au/index.
php/aboriginal-affairs/registered-
aboriginal-parties/yorta-yorta-nation-
aboriginal-corporation-yynac>.

17 The Agreements, Treaties and 
Negotiated Settlements database, 
Yorta Yorta Traditional Owner Land 
Management Agreement, 9 March 
2011, <http://www.atns.net.au/
agreement.asp?EntityID=5366>. 

18 State of Victoria Department of 
Environment, Land, Water and 
Planning, Annual Report 2014-2015: 
Yorta Yorta Traditional Owner Land 
Management Board, p 15, <http://
www.depi.vic.gov.au/__data/assets/
pdf_file/0005/326066/YYTOLMB-
Annual-Report-2014-15.pdf>
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In auguSt, JuStiCe manSfield of 
the Federal Court ordered 
that the Northern Territory 

Government pay just over $3.3 
million in compensation to the 
Ngaliwurru and Nungali peoples 
for the extinguishment of their 
non-exclusive native title rights 
and interests in areas of the 
Timber Creek township. That figure 
includes $512,400 for the economic 
value of the extinguished rights, 
$1,488,261 in interest on that 
amount and $1.3 million for the 
non-economic, or intangible, losses 
suffered by the group. 

Timber Creek is located 600km 
south-west of Darwin, parts of 
which form part of the Ngaliwurru 
and Nungali peoples’ native 
title determination area. The 
compensation application lodged 
in 2011 is the latest case in a long 

history of native title litigation 
for the group, which formally 
commenced in 1999. 

Justice Mansfield handed down 
a judgement in March 2014 that 
established the compensation 
liability of the Territory and identified 
the compensable acts, from those 
extinguishing acts that occurred 
after the commencement of the 
Racial Discrimination Act 1975 (Cth). 
Those acts include the declaration 
of reserves, the construction of 
public works and Crown to Crown 
grants over approximately 23 square 
kilometres of land in Timber Creek 
and its surrounds. 

The decision handed down in 
August sets out, for the first time 
in Australia, a methodology for 
calculating the quantum of native title 
compensation. The only other award 

of native title compensation was 
made by consent to the Nguraritja 
people, who received payment from 
the South Australian Government for 
the extinguishment of their native 
title rights and interests over parts of 
the De Rose Hill pastoral station. The 
determination was confidential and 
left the sector none the wiser as to 
the quantum of compensation.

Section 51A of the Native Title Act 
1993 (Cth) limits the compensation 
amount to the equivalent that 
would be payable for a compulsory 
acquisition of freehold title (the 
equivalent of full ownership of the 
land), where that figure provides 
compensation on ‘just terms’ as 
required by s 53 of the Native Title 
Act and s 51(xxxi) of the Australian 
Constitution. In determining that 
exclusive possession native title 
rights are equal in value to freehold, 

s t a c e y  l i t t l e  s e n i O R  R e s e a R c h  O f f i c e R  a i a t s i s

Na t i v e  t i t l e  c omp ensa t i on 
AWARDED TO TIMBER CREEK CLAIMANTS  
IN FIRST JUDGEMENT OF ITS KIND
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Justice Mansfield considered the 
appropriate legal test to be the 
value to the Territory of acquiring 
the native title rights in order to 
enjoy unrestricted title to the land.1 
His Honour equated non-exclusive 
native title rights to 80 per cent of 
the freehold value of the land at the 
time of the extinguishment,2 noting 
that this figure was not arrived at 
‘as a matter of careful calculation,’ 
but was instead an ‘intuitive 
decision’ with a focus on the 
‘entitlement to just compensation.’3 

Justice Mansfield took the 
valuation of the land at the time the 
extinguishing acts occurred, due 
to their validation by the Validation 
(Native Title) Act 1994 (NT), 
enacted to validate those acts that 
were invalid by virtue of native title. 
Justice Mansfield preferred the 
valuations of the Commonwealth’s 
expert, which fell in between the 
valuations of the expert engaged 
by the Territory and those of the 
experts engaged on behalf of the 
claim group.

The parties agreed that interest 
should be paid on the value of 
extinguished native title rights 
and interests to reflect the time 
between when the entitlement to 
compensation arose and the date of 
judgment. The issue of contention 
between the parties was whether 
the interest should be calculated 
at a simple or compounded rate. 
Justice Mansfield noted that there 
was nothing in the Native Title 
Act or case law that precluded an 
award of compound interest, and 
that the appropriate model will 
depend on the circumstances of 
each case.4 His Honour considered 
that an award at a compounded 
rate would be appropriate where 
the Court is satisfied that the group 
would have applied the funds as 
capital in a business or trade that 
would have been successful to a 
significant degree.5

Despite common law and Federal 
Court practice favouring an award 

on a simple interest basis, the 
argument was put on behalf of 
the claimants that the principles 
of equity law necessitated an 
award of compound interest. In 
coming to his decision on this 
point, Justice Mansfield considered 
contemporary evidence of the 
economic activities and decisions 
of the claim group to infer what 
actions it would have taken with 
the funds if they had been received 
at the time of extinguishment in 
the 1980s and 90s. His Honour 
concluded that the group’s current 
commercial management revealed 
that funds are generally distributed 
to individuals and families upon 
receipt, with little suggestion 
that they invested those funds or 
that those funds were available 
or proposed to be used for such 
purposes.6 Interest was awarded 
at a simple rate, as the Court was 
not of the mind that the claimants 
would have invested the funds to 
accumulate interest or undertaken 
profitable commercial activity.7

The parties accepted that the 
land acquisition legislation in the 
Northern Territory, supported 
by the Native Title Act, permits a 
further payment to compensate the 
claim group for the non-economic 
or intangible losses as a result 
of the disruption to their spiritual 
relationship to the land. The Court 
heard from the claimants that the 
loss and damage to country caused 
‘emotional, gut-wrenching pain’8 
and that there was a ‘feeling of pain 
when sites were not protected’.9 
Chris Griffiths translated the 
feeling described by his father, Alan 
Griffiths, at one of the damaged 
sacred sites as ‘a bad stomach 
feeling’ and said that ‘your stomach 
turns around and around inside 
when you know and feel that 
something bad has happened to you, 
and you can feel it in your stomach 
that...you don’t feel right.’10

Justice Mansfield acknowledged 
that the relationship of the 
Ngaliwurru and Nungali peoples 

to their country is a spiritual 
and metaphysical one which is 
not confined, and not capable 
of assessment, on an individual 
allotment basis.11 His Honour 
agreed that the interconnectedness 
of the relationship with land 
meant that damage to sites had 
implications beyond the area 
immediately affected.12 The group 
were also to be compensated for 
the effect of diminishing the area 
upon which native title rights and 
interests can be exercised, and 
the sense of responsibility felt for 
failing to fulfil their obligation to 
protect country.13 His Honour also 
took account of evidence that the 
group’s connection to country had 
‘not been wholly lost,’14 though 
acknowledged that the effect of 
the acts had not dissipated over 
time and will continue into the 
future. Allowance was made in the 
assessment of compensation to 
account for this.15

Justice Mansfield commented on 
the methodology he arrived at in 
making the decision, stating that 
‘the selection of an appropriate level 
of compensation is not a matter 
of science or of mathematical 
calculation,’16 and requires 
consideration of the effects of the 
extinguishment on the particular 
claim group.17 

The August Griffiths judgement 
is the first of its kind and has 
significant implications for the 
native title sector, including 
native title holders and claimants, 
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compensation is not 

a matter of science 
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calculation.
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governments and resource 
proponents. The need 
for certainty around the 
principles meant that an 
appeal was anticipated. 
The Northern Territory 
Attorney General, 
Natasha Fyles, said it 
was important to get 
the decision right: 
‘This appeal was 
lodged so that there 
can be more certainty 
around valuing non-
economic loss which 
will in turn provide 
guidance and assistance 
to those negotiating the 
settlement of other native 
title claims.’18 CEO of the 
Northern Land Council, Joe 
Morrison responded to the appeal 
saying: ‘We were always of the mind 
that the case was going to go to the 
High Court and we’re not surprised 
by the appeal itself…I think it’s in 
the benefit of Aboriginal people 
to have that aspect clarified going 
forward.’19

The full bench of the Federal 
Court will hear the appeal on 
the quantum methodology and 
the interest component of the 
award in February 2017. The final 
compensation figure will be paid 
to the Top End Default PBC on 
behalf of the claimants.

The author gratefully acknowledges 
Rebecca Hughes, Lawyer, Northern 

Land Council for her insight and 
comments on this article. 
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New aboriginal heritage lawS Came into 
force in Victoria on the 1 August 2016. The 
Aboriginal Heritage Amendment Act 2016 (Vic) 

establishes changes to the Aboriginal Heritage Act 2006 
(Vic) (the Act). The amendments to the Act mark the first 
protection of Indigenous intangible heritage in Australia.

A milestone in Australia’s recognition of Indigenous 
intangible heritage, the amendments to the Act 
form part of a broader shift toward the protection of 
intangible cultural heritage (ICH) occurring globally. 
Following the United Nations Educational, Scientific and 
Cultural Organisation Convention for the Safeguarding 
of Intangible Heritage in 2003 (UNESCO Convention), 
many countries have implemented programs, funding 
and support to protect ICH. Whilst heralded as an 
opportunity to foster great cultural diversity, inclusion 
and economic benefits for the communities involved, 
ICH protection incites discussion concerning its 
implementation.1 The new ICH protection in Victoria 
provokes discussion for the benefits it could bring 
to Aboriginal communities in Victoria but also raises 
questions about the detail of its application.

Widening definitions

UNESCO defines ICH as encompassing the various 
‘practices, representations, expressions, knowledge, 
[and] skills’ that communities, groups and individuals 
recognise as part of their cultural heritage, laws and 
political traditions.2 This may include oral traditions 
and expressions including language, performing 
arts, social practices, rituals and festive events as 
well as knowledge and practices about nature, the 
universe and traditional craftsmanship. 

VICTORIA 
LEADS  
THE WAY 
IN AUSTRALIAN 
ABORIGINAL  
INTANGIBLE 
HERITAGE 
PROTECTION
a s h l e i G h  B l e c h y n D a n  R e s e a R c h  O f f i c e R  a i a t s i s
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Aboriginal scarred tree, Vic.

Credit: Belinda Burbidge.
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The introduction of ICH legislation 
in Victoria is significant 
because it challenges historical 
understandings of Indigenous 
heritage in Australia. In the 
1960s and 70s the protection of 
Indigenous heritage was considered 
a process of ‘conserving relics.’3 
This language reflected the once 
dominant nineteenth century 
perception of Aboriginal people 
as a ‘dying race’ and favoured the 
collection of tangible heritage 
in Victoria as an archaeological 
pursuit. The term ‘relic’ denied the 
continuing connection Aboriginal 
people had with their heritage, 
tradition and culture, as the use of 
the past tense seemed to consign 
Aboriginal cultural practice to the 
past. The introduction of ICH into 
Victorian legislation is important 
because in addition to reflecting a 
change in attitude toward Aboriginal 
ICH, it signifies a shift in how the 
Victorian government will view and 
protect ICH.

Developing understandings

Australian archaeologist and 
anthropologist Heather Builth 
describes ICH in Victoria as the 
‘spirit of the country’, extending 
the definition of the intangible 
beyond languages or songs to other 
cultural knowledge, such as familial 
oral histories.4 Mick Harding, a 
Taungurung person and chairman 
of the Victorian Aboriginal Heritage 
Council, reported to the Guardian 
that ICH is, ‘the space between what 
is tangible. It is the stories that 
mothers share with their children, 
that elders share with groups, the 
special skills, the cultural stories, 
the dreamings.’5

ICH is inseparable from tangible 
heritage. The tangible and intangible 
‘interact and mutually construct one 
another’, such that an understanding 
of the intangible imbues deeper 
understandings to tangible objects and 
places.6 Appreciation of ICH permits 

the development of a more nuanced 
depiction of culture and heritage that 
recognises connection between places, 
practices and peoples. 

For Aboriginal people in Victoria, 
for instance, scarred trees are an 
important form of heritage where both 
the tangible presence of the trees and 
the intangible knowledge of their use 
are central. Aboriginal scarred trees 
are trees scarred by the deliberate 
removal of bark or wood to make 
canoes, tools, shelters or for spiritual 
purposes. For traditional owners 
carved trees are ‘history books’ that 
hold a position of great significance for 
many Aboriginal people in Victoria.7

The knowledge about how to use 
the trees (the intangible) provides 
a deeper understanding of the tree 
itself (the tangible). Hence, when 
considered in conjunction with 
tangible forms of heritage, ICH 
‘gives a richer and more complete 
meaning to heritage as a whole.’8

Gunaikurnai story site, Gippsland, Vic.

Credit: Belinda Burbidge.
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Legislative changes

Although Australia did not ratify 
the UNESCO Convention, Victoria 
(Australia) is the second jurisdiction 
in a Commonwealth country to 
legislate to protect ICH, following 
the province of Quebec in Canada.

In Victoria, under the new provisions, 
ICH is focused on Aboriginal 
heritage. Traditional owners via a 
Registered Aboriginal Party (RAP), 
registered native title holders or a 
traditional owner group entity can 
apply to record ICH on the Aboriginal 
heritage register (Aboriginal 
Heritage Act 2006 (Vic), ss 79c, 79d).
The legislation also provides for the 
registration of agreements between 
traditional owners and other 
stakeholders. These agreements 
will enable traditional owners to 
negotiate and make decisions 
about the management, protection, 
development and commercial use 
of their ICH by others (Aboriginal 
Heritage Act 2006 (Vic), ss 79c, 79d).

Penalty clauses 

The changes to the Victorian 
legislation make it an offence 
to knowingly use any registered 
Aboriginal ICH for commercial 
purposes without consent from the 
traditional owners, with a fine of up 
to $280,000 for individuals and $1.5 
million for corporations who do not 
comply with this section of the Act. 

This section also states a person 
must not ‘recklessly use any 
registered Aboriginal intangible 
heritage for commercial purposes 
without the consent of the relevant 
registered Aboriginal party, 
registered native title holder or 
traditional owner group entity’ 
(Aboriginal Heritage Act 2006 (Vic), s 
79g(2)). Fines for this penalty are up 
to $187,000 for individuals and just 
under $1 million for corporations.

These penalty clauses are important 
because they offer protection to 
Aboriginal cultural heritage in 
areas where the tangible heritage, 

such as the site or object, has been 
destroyed by colonial processes and 
only the intangible remains.

 The penalty clauses are also 
significant in filling the gaps within 
intellectual property legislation, 
in providing new protections for 
Aboriginal groups against the 
appropriation of their cultural 
traditions, practices and knowledge 
by external groups. Matthew 
Storey, the current CEO of Native 
Title Services Victoria explains that 
the penalty clauses, ‘underscore 
recognition that while AIH [Aboriginal 
Intangible Heritage] may enrich the 
broader Australian community it 
belongs to the relevant traditional 
Aboriginal owners who should have 
the right to control its use and the 
opportunity to engage in economic 
activity springing from its existence.’ 
In contrast to tangible heritage 
legislation in Victoria, the new 
ICH provisions ‘facilitates, indeed 
encourages, economic exploitation of 
ICH’ by traditional owner groups.9

Commercial and economic 
development

ICH protection legislation provides 
individuals and groups the 
opportunity to combine cultural 
heritage (including intellectual 
property rights) protection with 
commercial development. Such 
commercial opportunities enable 
individuals and groups to develop 
culturally sensitive ways to promote 
their ICH whilst further providing job 
opportunities and positive economic 
development for their communities. 

In Quebec, ICH commercial ventures 
have already begun with the 
development of economuseums. 
Economuseums are spaces where 
visitors can meet and watch artisans 
at work and then purchase their 
products.10 They have become 
popular tourist destination and 
are marketed as an authentic 
opportunity to learn about different 
cultures, histories and traditions. 
As ‘heritage that earns a living’ 
economuseums in Quebec have 

combined annual revenue of 32 
million dollars and attract over 
600,000 visitors a year.11

The amendments to the Victorian Act 
offer the potential for the development 
of similar commercial projects for 
Aboriginal groups within Victoria.

Potential issues

Despite the amendments to the 
Victorian Aboriginal Heritage Act 
seeming overwhelmingly positive 
for Aboriginal communities, certain 
details regarding how the legislation 
will be enforced and the impact 
this may have upon Aboriginal 
communities are unclear. In 
particular, the ICH legislation raises 
questions about its potential for 
increasing existing inequality and 
conflict between Aboriginal groups 
in Victoria.

Will the legislation cause further 
disparities between Aboriginal 
groups? 

Whilst some Aboriginal communities 
have people with the skills and 
time to go through the process 
of registering ICH through the 
Victorian register, others who 
are equally knowledgeable about 
country and culture may not be 
presently in a position to take up 
this opportunity. In many cases, 
the divisive nature of the native 
title process in Victoria has caused 
long-standing divisions, not only 
with the broader community, but 
also within and between family 
groups that could impact upon 
their present ability to collectively 
navigate the management of their 
ICH. This may mean registered 
ICH may ultimately be clustered 
in certain areas and give the false 
impression that areas without 
conspicuous ICH management are 
areas where ICH no longer exists. 
As registered ICH can bring with 
it increased visibility and tourism, 
‘emphasising the heritage of one 
group at the expense of other 
groups reinforces the feelings of 
superiority of the dominant group, 
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and those of inferiority of the other 
groups.’12 This could potentially 
exacerbate existing disparities 
between different Aboriginal groups 
in Victoria by legitimising rights to 
ICH for some Traditional Owner 
groups at the expense of their less 
organisationally capable neighbours.

Accounting for change

Another consideration for ICH 
protection is how to ‘safeguard and 
manage a heritage that is mutable 
and part of ‘living culture’ without 
fossilising, freezing or trivialising 
it.’13 If a particular practice or custom 
has changed over time, which form 
should be recorded within inventories 
or registers – the original traditional 
form or that currently practiced? This 
challenge presents an opportunity 
for cross-cultural comparison as it 
is an ongoing issue faced by people 
throughout the world. For instance, in 
South Korea’s approach to ICH there 
are two schools of thought:

1) Those who proclaim the traditional 
form of ICH must be the one recorded 
and maintained. This is the view held 
the Cultural Heritage Administration 
in South Korea which is focused on 
protecting the most original form 
of ICH. Across a number of Asian 
countries, including Korea, the 
protection of ICH is a response to 
globalisation and mass urbanisation, 
which are viewed as threats to 
a distinct cultural identity and 
heritage.14 As ICH protection was 
introduced partly to strengthen 
South Korean national identity, the 
traditional form of ICH is preferred 
as it is considered the most 
authentic with the least influence 
from external global forces. 

2) Those who believe ICH protection 
should account for change. This 
school of thought argues that the 
lack of recognition and appreciation 
for the dynamic and fluid nature 
of ICH will result in a drop of 
public interest as ICH becomes 
less accessible and applicable to 
modern life. In order to prevent this 
from happening, it is thought the 

The examples above provide a 
glimpse into the complexities 
arising from the implementation 
of ICH legislation in Victoria. 
Furthermore, as the South Korean 
and Canadian examples illustrate, 
the introduction of ICH protection 
and recognition has provided 
Indigenous communities across 
the world with the opportunity to 
protect, share and promote their 
cultural knowledge and practices. 
Additionally, as also discussed, the 
commodification of ICH can have 
economic and social benefits for the 
communities involved. The changes 
to the Victorian Aboriginal heritage 
legislation are an important 
development in the recognition for 
ICH in Australia that may potentially 
be beneficial and empowering for 
Aboriginal communities in Victoria. 
How the Victorian situation will 
unfold and, indeed, how the rest 
of Australia will respond to the 
growing demand to protect ICH is 
yet to be seen.

public performance of ICH should 
embody changing social conditions, 
demonstrating how ICH adapts 
to varying historical, social and 
economic contexts.15 

This conflict has led to debate in 
South Korea about how ICH should 
be protected and recorded to 
account for change. It has also led to 
discussion over whether ICH should 
be modified for the tourist market 
and, if so, how this can be done whilst 
also maintaining authenticity.16 The 
South Korean experience highlights 
a significant issue about how ICH 
protection should account for the 
adaptation of cultural practices over 
time. The ability to commodify ICH can 
provoke tensions between the agency 
of traditional owner groups to adapt 
cultural knowledge and practice, 
and profit from its commodification 
and, on the other hand, the desire 
of government bodies for a fixed 
definition of ‘traditional’ to implement 
effective legislation.

Above: Aboriginal story of the Murray Cod, Robinvale, Vic.

Credit: Belinda Burbidge
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