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This year marks the 25th anniversary of the development of the 
Native Title Act 1993 (Cth) and the AIATSIS Native Title Research 
Unit (NTRU). Since then the NTRU has focused on maximising 
the recognition of native title through improving information and 
coordination, actively engaging in law and policy reform and 
strengthening the voice of native title holders.  
Over two editions, AIATSIS celebrates 25 years of native title 
law, policy and research by providing you with information on 
important updates and topics this year, including the amendments 
to the Native Title Act, funding and training opportunities for 
native title holders and research developments in the areas of 
land management and renewable energy.
We will feature interviews, research articles, youth perspectives 
and community interviews. 
Stay in the loop by subscribing to the Newsletter online or if you 
would like to make a contribution, please contact the NTRU for 
further information.
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For 25 years, the Native Title 
Research Unit (NTRU) has worked 
to secure greater recognition and 

enjoyment of the rights of Aboriginal 
and Torres Strait Islander peoples. The 
NTRU has always been about more 
than understanding native title; our 
work examines the broader context 
in which native title operates to either 
hinder or empower Indigenous peoples’ 
self-determination, connection to 
country and cultural resurgence. Native 
title is by no means perfect; yet, how 
we as a society treat native title is a 
measure of the relationship between 
Indigenous peoples and the State  
and in turn reflects the maturity of  
our nation.

It is for these reasons that the 
decision of the High Court in Mabo v 
Queensland [No.2] (1992) 175 CLR 1 
is considered a watershed moment 
in Australian society and legitimised 
the claims of Indigenous peoples 
through the land rights and treaty 
campaigns of the 1970s and 1980s. 
The significance of the recognition 
of native title was not lost on the 
Indigenous leadership at the time. But 
if the opportunity created by this new 
legal precedent was to be harnessed, 

it needed to be analysed and the legal-
political momentum needed to be 
mobilised and sustained. Indigenous 
peoples needed to be on the front 
foot, armed with knowledge. 

To this aim, the Aboriginal and 
Torres Strait Islander Commission 
(ATSIC) and the Australian Institute 
of Aboriginal and Torres Strait 
Islander Studies (AIATSIS), led by 
chairs Lowitja O’Donohue and Marcia 
Langton, were involved in strategic 
discussions with the then five land 
councils to develop a strategy on 
mainland land claims and maximise 
opportunities for broader settlement 
negotiations. 

As part of the strategy, in December 
1992, the AIATSIS Council agreed to 
appoint a research fellow in native 
title and this role was augmented by 
funding from ATSIC to support claim 
research and access to the AIATSIS 
collection, as well as to assist in 
coordination of effort and development 
of technical capability. By January 
1993 the NTRU had been born.

It is interesting to note that the 
research directions identified by the 
Council were ‘…global issues such as 

those relating to fiduciary duty, marine 
estates and ownership of minerals’ 
(AIATSIS Council Minute 92/50, 4 
December 1992).

This joint initiative was the 
beginning of a 25 year funding 
relationship between AIATSIS and the 
Commonwealth Indigenous affairs 
portfolio and a strong partnership 
with land councils and the emerging 
native title representative bodies. 
AIATSIS also brought to bear the 
network of academics, lawyers 
and anthropologists who would 
be necessary to assist Indigenous 
peoples to establish their claims 
to native title. With this nexus 
between Indigenous peoples, policy 
makers and practitioners, the 
NTRU has focused on maximising 
the recognition of native title 
through improving information and 
coordination, actively engaging 
in law and policy reform and 
strengthening the voice of native title 
holders. Importantly the NTRU has 
always sought to scan the horizon 
to proactively confront emerging 
challenges and opportunities that 
require a considered evidence- 
based response.

25 YEARS OF THE  
NATIVE TITLE RESEARCH UNIT

D r  L i s a  s t r e L e i n  a i a t s i s

Above: Past and present NTRU staff.
Credit: Lisa Strelein.
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In those early years, AIATSIS 
convened regular phone hook-
ups with land councils to share 
knowledge and coordinate legal 
strategy and policy advocacy in the 
lead up and implementation of the 
Native Title Act. Regular workshops 
on emerging native title legal and 
anthropological practice were 
convened and a regular technical 
issues papers series was established. 
AIATSIS research projects were 
directed to solving problems and 
building a strong evidence base for 
Indigenous peoples to influence 
policy makers. 

AIATSIS has provided scores of 
submissions to parliamentary and 
other government inquiries, many of 
which have been cited with authority 
and influenced recommendations and 
outcomes. This policy input draws on 
knowledge and examples from across 
the country. We provide submissions 
and advice based on rigorous research 
and this independence has established 
our reputation as a ‘trusted advisor’. 
This approach contributed to the 
formalisation of AIATSIS policy advice 
role in the amendments to the AIATSIS 
Act in 2016. 

TREATIES, SELF-GOVERNMENT 
AND REGIONAL AGREEMENTS

In 1997, AIATSIS undertook a 
review of the Aboriginal Councils 
and Associations Act 1927 (Cth) 
and began a study of regional 
agreements. Many may not recall 
that the original Native Title Act 
contained no reference to Indigenous 
land use agreements but it did 
include a clause to authorise ‘regional 
agreements’. It was expected at 
the time that this notion would 
be in the form of comprehensive 
regional settlements or treaty like 
arrangements for greater regional 
autonomy and settlement of land 
claims. The NTRU supported 
the ATSIC treaty policy in 2003-
5 and the Council for Aboriginal 
Reconciliation roadmap reports. 
NTRU provided seed funding and 
was a founding partner of a treaty 
project that became the Agreements 
Treaties and Negotiated Settlements 
(ATNS) project led by University of 
Melbourne, which has run for more 
than 15 years. 

MANAGING DECISIONS AND 
DISPUTES: INDIGENOUS 
FACILITATION AND MEDIATION 
PROJECT 

The NTRU has long recognised the 
trauma and pain that native title 
can cause or exacerbate in some 
communities and the often difficult 
decisions that native title groups are 
required to make. In 2003, AIATSIS 
launched a program of work to 
investigate Indigenous mediation 
and facilitation approaches that 
would assist communities to work 
through issues for themselves. The 
Indigenous Facilitation and Mediation 
Project (IFaMP) brought together a 
community of practice, developed 
possible curricula and devised a 
model for supporting a professional 
network of Indigenous mediators and 
facilitators. While the findings of the 
project found strong support, they 
were never implemented; although 
the awareness of the role for process 
expertise and facilitated decision-
making took hold. The need for 
programs and resources to support 
decision-making and internal dispute 
resolution is still present today.  

25 YEARS OF THE  
NATIVE TITLE RESEARCH UNIT

Above: Gunditjmara Native Title Determination.
Credit: AIATSIS.
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BUILDING A STRONG AND 
INFLUENTIAL NATIVE TITLE 
SECTOR: PBC SUPPORT PROJECT 

The emergence of Prescribed Bodies 
Corporate was largely ignored by 
policy makers for the first 15 years 
of native title. The notion of a ‘post 
determination’ native title era had 
barely registered as the focus 
remained on ‘gaining certainty’ 
by resolving claims. Despite the 
warnings from NTRBs, State and 
Commonwealth governments did 
little to adjust their legal and policy 
settings to adapt to the existence 
of native title over increasingly large 
tracts of the country and to recognise 
the determination and agency of 
native title holders in managing their 
estate. The NTRU took the initiative 
to support the PBCs to articulate 
their aspirations and challenges and 
in doing so to assert themselves 
as a sector to be taken seriously 
by government. In partnership with 
the NTRBs, AIATSIS held a series of 
regional and national meetings of 
PBCs from 2007-2015 and conducted 
case studies and gathered stories 
from PBCs across the country. When 
Commonwealth government’s policy 
focus finally turned towards PBCs in 
2015, AIATSIS research and evidence 
base and the network of PBCs that 
had emerged through this work 
proved influential. 

…what AIATSIS has given us is the understanding 
[that] we’re here, we’re legal entities, and we’re 

just going to work and find the solutions in  
areas where we need to make it happen. 

Malu Lamar  
(Torres Strait Seas RTNBC) chair,  

Maluwap Nona

Above and top: Meetings a Bidyadanga, WA.
Credit: Lisa Strelein.
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POLICY REFORM AND NON-
DISCRIMINATORY FIRST 
PRINCIPLES: THE TAX AND  
NATIVE TITLE EXAMPLE 

From 2006, the NTRU were 
instrumental in securing tax reform 
for native title holders to reduce 
uncertainty in the management and 
administration of compensation 
and benefits deriving from the 
loss or impact on native title. 
AIATSIS was commissioned by 
the Department of the Treasury to 
provide a background paper on the 
taxation of native title payments. 
Following recommendations in 
that report, AIATSIS worked with 
the Treasury, the NTRB/NTSPs and 
other Commonwealth agencies and 
stakeholders to ensure a collaborative 
and comprehensive engagement 
process. In the end, the Income Tax 
Assessment Act 1997 (Cth) was 

amended in 2013 to clarify that native 
title payments are not subject to 
income tax, including capital gains tax. 
This was an important conceptual win 
for native title holders and a significant 
factor in simplifying decision-making 
about appropriate corporate structures 
for native title groups.  
The Treasury reported: 

AIATSIS played a pivotal 
role in assisting Treasury in 
developing the Government’s 
policy position on the tax 
treatment of Native Title 
benefits received by Australian 
Indigenous communities, … 
[AIATSIS] brought to light fresh 
and considered new thinking 
in resolving the uncertainty of 
the appropriate tax treatment 
of Native Title benefits. 
In turn, this outcome has 
delivered benefits to Australian 
Indigenous communities. 

AIATSIS have 
been, not planned, 
but yeah, very big 
building, teaching, 
mentoring, where 

it counts, to build a 
person… get them to 
see the great future, 
what the PBC is, and 
how we can turn the 
nation around again.

Herbert Warusam,  
Saibai Mura Buway 

RNTBC

Above: Lisa Strelein, Jessica Weir, Anna Dwyer and Claire Stacey, Bidyadanga, WA.
Credit: Claire Stacey.
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A NATIONAL FORUM  
FOR DIALOGUE

Over the 25 years, the NTRU has run 
various fora to share knowledge, 
improve practice and consider policy 
reform. Above all others, the annual 
National Native Title Conference is the 
cornerstone for the native title sector. 
From 2001, this event has provided 
a forum for all actors in the sector to 
engage in debate, celebrate success 
and highlight ongoing challenges, 
outside the often adversarial and 
contested day to day machinery of 
native title. As one Indigenous leader 
described it – the conference is a safe 
environment, ‘every one leaves their 
weapons at the door’ and engages 
respectfully. That being said, there 
remains a need for Indigenous 
peoples and their organisations to 
also meet separately to address 
ongoing political or legal challenges. 
Over the 17 years, the conference has 
changed and adapted as the native 
title sector has changed. No longer 
primarily a professional development 
opportunity, the conference is now 
more focused on Indigenous priorities 
for cultural resurgence, stronger 
self-governance and active land 
and sea management. The native 
title conference remains the largest 
Indigenous policy eventof Indigenous 
peoples in the country, with over 160 
nations represented among the 800 
delegates during 2017.  

The NTRU continues to look 
beyond the limitations of native 
title to pursue a program of work 
that secures Indigenous peoples’ 
rights, strengthens Indigenous 
self-determination and creates 
political and legal breathing space for 
Indigenous resurgence. In doing so, 
we will also inform a new way of being 
Australian: one that understands its 
history, takes pride in its Indigenous 
heritage and learns from the 
knowledge of our first peoples. 

Our publications, including 
submissions and those mentioned 
above are available in research 
publications on the AIATSIS website. 

Photo: Staff at the National Native Title Conference 2017.
Credit: Andrew Turner, AIATSIS.

Photo: Jessica Weir with director Teddy Bernard, Land Office Manager Viv 
Sinnamon and Rodney Whitfield, Kowanyama, QLD.
Credit: Jessica Weir.

http://aiatsis.gov.au/publications/research-publications
http://aiatsis.gov.au/publications/research-publications
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INTRODUCTION 

Processing applications for 
membership is part of the 
discretionary decision making 

that directors of Registered Native 
Title Bodies Corporate (RNTBCs) also 
known as native title corporations 
undertake.1 The process for either 
becoming a member of a corporation 
or being removed as a member of 
the corporation is usually set out in 
(a) the rules or constitution of the 
corporation and in accordance with 
(b) Corporations (Aboriginal and Torres 
Strait Islander) Act 2006 (Cth) (CATSI 
Act) (c) the Prescribed Body Corporate 
Regulations 1999 (Cth) (d) Native Title 
Act 1993 (Cth) and Administrative and 
Corporations law principles. For many 
PBCs, decisions about membership 
are usually straightforward; but 
there are some instances where the 
decisions are complex or contentious. 
In some cases disputes about who 
can or should be a member or who are 
the common law native title holders 
can be difficult for the RNTBCs and 
hamper progress in negotiations or 
other objectives. This article looks at 
the legal complexity of membership 
decisions and includes some of the 
options available to RNTBCs. 

MEMBERSHIP STRUCTURES

There is no legal requirement for any 
corporation to automatically accept  
applications for membership and 
PBCs are no different in this regard.2 
However, corporations are required to 
have clear rules3 in their constitution 
about the kind of person who can be 
apply to become a member or can  
excluded (eligibility rules). The specific 
criteria for membership prescribe the 
amount of authority the board have to 
act on the group’s behalf, for example 
with membership decisions. Ordinarily 
the criteria for membership would 
also include what the role of directors 
will be in assessing new applications 
for membership.4

When processing new applications for 
membership native title corporations’ 
directors must make decisions that 
are transparent and based upon the 
criteria for membership which is set 
out in the corporation’s rules.5 These 
rules must comply with the CATSI 
Act; Administrative and Corporations 
Law and the PBC Regulations. There 
is no requirement that membership 
of a native title corporation should 
comprise every member of the 
common law native title group;6 

the membership of native title 
corporations is at best representative 
of rights holders.7

Native title corporations may 
design membership structures in 
different ways. There can be either 
a participatory or representative 
membership structure. Participatory 
membership: means that any native 
title holder can apply for membership 
and the number of members is 
determined by the native title claim 
group. Representative membership: 
means that the native title corporation 
may be constituted by a smaller 
representative sub-group of the 
broader native title holding group.  
An example of this kind of structure is 
the Nyangumarta Karajarri PBC  
which has a maximum membership 
of 40 people.8

RNTBCs are unique in that they have 
two kinds of accountability under 
the law – one to its members under 
corporation law and the other to 
native title holders under native title 
law. The membership structure of the 
corporation must represent both types 
of accountability. 

What this essentially means is: that 
it is for the native title claim group to 

C e D r i C  H a s s i n g  &  B e L i n D a  B u r B i D g e  a i a t s i s

MANAGING  RNTBC
MEMBERSHIP
DECISIONS

Above: Eildon Lakes, Taungurung country, VIC.
Credit: Belinda Burbidge, AIATSIS.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/num_act/catsia2006510/s617.1.html?context=1;query=CORPORATIONS%20(ABORIGINAL%20AND%20TORRES%20STRAIT%20ISLANDER)%20;mask_path=au/cases/cth/HCA+au/cases/cth/UKPCHCA+au/cases/cth/FamCA+au/cases/cth/FamCAFC+au/cases/cth/FCA+au/cases/cth/FCAFC+au/cases/cth/FCCA+au/cases/cth/FMCA+au/cases/cth/FMCAfam+au/cases/cth/IRCA+au/cases/cth/ArgusLawRp+au/cases/cth/ArgusLawRpCN+au/cases/cth/AATA+au/cases/cth/ACIndT+au/cases/cth/ACompT+au/cases/cth/ADO+au/cases/cth/AUDND+au/cases/cth/AIRC+au/cases/cth/AIRCFB+au/cases/cth/AICmr+au/cases/cth/AICmrCN+au/cases/cth/APO+au/cases/cth/APBRO+au/cases/cth/ATP+au/cases/cth/ATMO+au/cases/cth/ATMOGI+au/cases/cth/ACopyT+au/cases/cth/ADFDAT+au/cases/cth/FWA+au/cases/cth/FWAA+au/cases/cth/FWAFB+au/cases/cth/FWC+au/cases/cth/FWCFB+au/cases/cth/FWCA+au/cases/cth/FWCD+au/cases/cth/PrivCmrA+au/cases/cth/PrivCmrACD+au/cases/cth/HREOCA+au/cases/cth/IRTA+au/cases/cth/IOSPCC+au/cases/cth/MRTA+au/cases/cth/NNTTA+au/cases/cth/RRTA+au/cases/cth/SSATACSA+au/cases/cth/SCTA+au/cases/cth/HCASL+au/cases/cth/HCATrans+au/legis/cth/consol_act+au/legis/cth/num_act+au/legis/cth/repealed_act+au/legis/cth/consol_reg+au/legis/cth/num_reg+au/legis/cth/num_reg_es+au/legis/cth/repealed_reg+au/legis/cth/bill+au/legis/cth/bill_em+au/legis/cth/digest+au/legis/cth/table+au/other/HCAASP+au/other/hca/bulletin+au/other/HCASum+au/cases/cth/HCASL+au/cases/cth/HCATrans+au/other/AUOmbIRp+au/other/rulings/ato/ATOCR+au/other/rulings/ato/ATOER+au/other/rulings/ato/ATOFTD+au/other/rulings/ato/ATOFTR+au/other/rulings/ato/ATOGSTA+au/other/rulings/ato/ATOGSTB+au/other/rulings/ato/ATOGSTD+au/other/rulings/ato/ATOGSTR+au/other/rulings/ato/ATOLCTD+au/other/rulings/ato/ATOMTR+au/other/rulings/ato/ATOMTROS+au/other/rulings/ato/ATOPGBR+au/other/rulings/ato/ATOPR+au/other/rulings/ato/ATOPRP+au/other/rulings/ato/ATOSTRNS+au/other/rulings/ato/ATOSTR+au/other/rulings/ato/ATOSTD+au/other/rulings/ato/ATOSMSFD+au/other/rulings/ato/ATOSMSFR+au/other/rulings/ato/ATOSMSFPR+au/other/rulings/ato/ATOSCD+au/other/rulings/ato/ATOSCR
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/num_act/catsia2006510/s617.1.html?context=1;query=CORPORATIONS%20(ABORIGINAL%20AND%20TORRES%20STRAIT%20ISLANDER)%20;mask_path=au/cases/cth/HCA+au/cases/cth/UKPCHCA+au/cases/cth/FamCA+au/cases/cth/FamCAFC+au/cases/cth/FCA+au/cases/cth/FCAFC+au/cases/cth/FCCA+au/cases/cth/FMCA+au/cases/cth/FMCAfam+au/cases/cth/IRCA+au/cases/cth/ArgusLawRp+au/cases/cth/ArgusLawRpCN+au/cases/cth/AATA+au/cases/cth/ACIndT+au/cases/cth/ACompT+au/cases/cth/ADO+au/cases/cth/AUDND+au/cases/cth/AIRC+au/cases/cth/AIRCFB+au/cases/cth/AICmr+au/cases/cth/AICmrCN+au/cases/cth/APO+au/cases/cth/APBRO+au/cases/cth/ATP+au/cases/cth/ATMO+au/cases/cth/ATMOGI+au/cases/cth/ACopyT+au/cases/cth/ADFDAT+au/cases/cth/FWA+au/cases/cth/FWAA+au/cases/cth/FWAFB+au/cases/cth/FWC+au/cases/cth/FWCFB+au/cases/cth/FWCA+au/cases/cth/FWCD+au/cases/cth/PrivCmrA+au/cases/cth/PrivCmrACD+au/cases/cth/HREOCA+au/cases/cth/IRTA+au/cases/cth/IOSPCC+au/cases/cth/MRTA+au/cases/cth/NNTTA+au/cases/cth/RRTA+au/cases/cth/SSATACSA+au/cases/cth/SCTA+au/cases/cth/HCASL+au/cases/cth/HCATrans+au/legis/cth/consol_act+au/legis/cth/num_act+au/legis/cth/repealed_act+au/legis/cth/consol_reg+au/legis/cth/num_reg+au/legis/cth/num_reg_es+au/legis/cth/repealed_reg+au/legis/cth/bill+au/legis/cth/bill_em+au/legis/cth/digest+au/legis/cth/table+au/other/HCAASP+au/other/hca/bulletin+au/other/HCASum+au/cases/cth/HCASL+au/cases/cth/HCATrans+au/other/AUOmbIRp+au/other/rulings/ato/ATOCR+au/other/rulings/ato/ATOER+au/other/rulings/ato/ATOFTD+au/other/rulings/ato/ATOFTR+au/other/rulings/ato/ATOGSTA+au/other/rulings/ato/ATOGSTB+au/other/rulings/ato/ATOGSTD+au/other/rulings/ato/ATOGSTR+au/other/rulings/ato/ATOLCTD+au/other/rulings/ato/ATOMTR+au/other/rulings/ato/ATOMTROS+au/other/rulings/ato/ATOPGBR+au/other/rulings/ato/ATOPR+au/other/rulings/ato/ATOPRP+au/other/rulings/ato/ATOSTRNS+au/other/rulings/ato/ATOSTR+au/other/rulings/ato/ATOSTD+au/other/rulings/ato/ATOSMSFD+au/other/rulings/ato/ATOSMSFR+au/other/rulings/ato/ATOSMSFPR+au/other/rulings/ato/ATOSCD+au/other/rulings/ato/ATOSCR
http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_reg/ntbcr1999495/
http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_reg/ntbcr1999495/
http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/nta1993147/
http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/nta1993147/
http://nativetitle.org.au/profiles/profile_wa_nyangumartakarajarri.html
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determine the structure and form of 
their native title corporation, including 
how many members there are and 
the criteria for membership of the 
native title corporation. However, the 
corporation will be accountable to the 
broader native title group through its 
fiduciary responsibilities.

DIRECTOR’S DISCRETION ON 
ASSESSING MEMBERSHIP

In either a participatory or a 
representative model, directors maintain 
their discretion when assessing 
applications for memberships as to 
whether to approve or refuse them. 
While directors must have the power 
to refuse membership to those people 
who do not fit the eligibility criteria 
(for example if they are not native 
title holders), it is important that this 
discretion is not used for political or 
personal reasons to exclude particular 
families or groups who are native title 
holders. After all, the fiduciary duty to 
the native title group still applies. 

Sometimes it may be difficult to 
determine if a person is eligible if they 
are not well known to the Directors. 
It is appropriate for Directors to 
ask for supporting documentation 
or information in support of an 
application, or to undertake their own 
research or investigation. 

Under the CATSI Act, Directors may 
refuse membership provided they 
provide written notice to the person 
applying and explain their reasoning 
within 14 days of the application.9 
Under the CATSI Act, there is no legal 
recourse for the person who was 
denied membership to appeal the 
decision or pursue the matter further 
through the courts. 

Directors may not always agree 
on decisions about the approval 
of membership. When there is 
disagreement between directors the 
chairperson of the board of the native 
title corporation may cast the deciding 
vote, or another process for resolving 
the dispute may be set out in the 
corporations’ rules or accompanying 
policies. Facilitation and mediation 
services are also available to officers 
and directors of a corporation either via 
the Office of the Registrar of Aboriginal 
Corporations (ORIC)10 or via such 
bodies like the Resolution Institute.

DIRECTOR’S DISCRETION ON 
TERMINATING MEMBERSHIP

Directors may also enforce the 
rules of the corporation when 
membership of the corporation is 
terminated or suspended.11 The 
statutory process for the expulsion 
of members is usually set out in the 
rules of the corporation and must be 
in accordance with the CATSI Act.12 
When there is a dispute between 
members litigation may be brought 
before the Federal Court of Australia13 
or Supreme Courts,14 although they 
must normally go through the dispute 
resolution processes set out in the 
rules and/or policies before taking a 
matter to court.

MEMBERSHIP CRITERIA FOR 
EFFECTIVE DECISION-MAKING 

Native title corporations are required 
to develop their own policies and 
procedures on managing decisions 
and internal disputes in accordance 
with s 66 CATSI Act.

An effective decision-making policy 
to assist with the management of 
disputes includes: 

1. Matching up the membership 
criteria to the claim group 
description, native title  
corporation constitution,  
CATSI Act and PBC Regulations 

2. Including a process that says 
exactly what are the grounds for 
denying or revoking membership

3. How membership decisions will 
be made 

4. How records of membership 
decisions will be kept and  
advised to applicants 

5. How privacy and the use of 
members’ information will be 
managed, additional to the 
requirements of the CATSI Act 

6. Providing an internal review 
mechanism for when membership 
applications are denied or 
membership cancelled 

7. Designing a process for members 
and non-member membership 
to seek a final binding decision 
that works in accordance with 
Indigenous law. 

1 Section 144–10 CATSI Act provides 
that directors cannot accept an 
application for membership unless 
that person is eligible to be a member. 

2 S 144–10(3) CATSI Act.
3 Section 56(7) NTA enables regulations 

to be made in respect of a PBC’s 
functions; consultations with, or 
other roles for the common law 
holders and other matters. See Native 
Title (Prescribed Bodies Corporate) 
Regulations 1999.

4 This is set out in the Chapter 4, 
Division 150 of the CATSI Act.

5 ORIC has a model rule book and a rule 
book information kit as part of the 
resources on their website. 

6 Regulation 4, part 2, NT Regs.
7 This is also because not all of the 

common law members of the native 
title claim group may be aware of 
their connection to the group or 
indeed identified their connection 
to the group and for other reasons 
including children under the age of 
18. Personal communication:  
1 March 2018 from Susan Phillips 
of counsel, St James Chambers, 
Sydney. 

8 See rule 5.5 -There must be no more 
than 20 members who are nominated 
by Nyangumarta PBC and no more 
than 20 members who are nominated 
by Karajarri PBC. Native Title 
Prescribed Body Corporate Regulations 
(1999) (Cth) Regulation 4 (2). 

9 S144-10, CATSI Act. 
10 In Stevens v Wintawari Gurama 

Aboriginal Corporation RNTBC [2016] 
FCA 149, then Registrar of ORIC-
Anthony Bevan accepted a request 
for assistance from the Wintawari 
Gurama Aboriginal Corporation 
RNTBC board. 

11 See s150–20 CATSI Act - directors 
of an ATSI corporation may cancel a 
member’s membership if a member 
is not eligible for membership, has 
ceased to be eligible or failed to pay 
membership fees. Before doing so the 
directors must give the member notice 
in writing with 14 days to object to 
the cancellation in writing. s 150–35 
CATSI Act specifically provides for 
cancellation of membership if the 
member has ‘misbehaved. Stevens 
v Wintawari Gurama Aboriginal 
Corporation RNTBC [2016] FCA 149 
149 at [60] per Barker J at [65]–[66]. 

12  Stevens v Wintawari Gurama Aboriginal 
Corporation RNTBC [2016] FCA 149 at 
[63] to [75] per Barker J.

13 Stevens v Wintawari Gurama Aboriginal 
Corporation RNTBC [2016] FCA 149.

14 Pat v Yindjibarndi Aboriginal 
Corporation RNTBC (No 2) [2012] 
WASC 491.

http://www.oric.gov.au/run-corporation/dispute-resolution
https://www.resolution.institute/
http://www.oric.gov.au/sites/default/files/documents/06_2013/Rule%20book_info-kit_June_2011.pdf
http://www.oric.gov.au/sites/default/files/documents/06_2013/Rule%20book_info-kit_June_2011.pdf
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It has been 25 years since the 
Mabo decision, yet many of 
us are still in the dark about 

what the recognition of native 
title means in relation to the land 
management responsibilities 
required of ‘land holders’ by land 
management legislation. For 
example, protecting vegetation 
along water ways, taking care of soil 
health, managing invasive species, 
and maintaining fire breaks and 
reducing bushfire fuel loads. Do 
native title holders have these land 
management responsibilities under 
land management legislation? That 
is, can they be considered within the 
terms ‘owners’ and/or ‘occupiers’, 
as used by this legislation? Native 
title holders have their own 
understandings of what they are 
responsible for, but there is very 
little law or policy direction from 
Australian governments about their 
legislative responsibilities, despite 
native title being critical for national, 
regional and local land management, 
biosecurity and risk mitigation. 

Through 2011–2012 the Native Title 
Research Unit conducted research 
to investigate the attribution of 
land management responsibilities, 
examining both the legislation and 
what people were actually doing (Duff 
and Weir 2017; 2013). Without a legal 
precedent, and relying on statutory 
interpretation, the project explored 
the test-case of invasive plant 
species. Their analysis found that 
native title holders are substantial 
landholders who appear, at least 
in some circumstances in most 
jurisdictions, to owe the same legal 
obligations as other landholders.1  

The similar use of the terms 
owner and occupier in other land 
management legislation, and the 
legal and policy preference for 
integrated approaches to natural 
resource management, means that 
these findings are of much broader 
relevance. They arguably apply across 
the legislated land management 
responsibilities of landholders. 
However, much ambiguity remains, 
especially regarding non-exclusive 
possession native title. To 
supplement the legal analysis, 
AIATSIS co-convened a collaborative 
workshop in the Kimberley to find 
out what was happening with the 
management of invasive plants on 
native title lands (Duff 2011). In 
essence, both the government and 
native title workshop participants 
reported on the rolling back of State 
government responsibility for vast 
areas formerly considered Crown 
land and now recognised as exclusive 
possession native title land, and an 
uptake of weeds responsibilities by 
native title holders.

The Karajarri rangers were part of 
this workshop; their country is 200 
kilometres south of Broome. In 
recent years the Karajarri Traditional 
Lands Association registered 
native title body corporate (KTLA) 
secured Federal environmental 
management monies to fund 
their weeds work including the 
development of Healthy Country 
Plans. Previously undertaken in 
a volunteer and welfare-to-work 
capacity, the Karajarri rangers are 
now funded through the Working on 
Country program and an Indigenous 
Protected Area agreement. The 

rangers receive oversight from 
KTLA, which is governed by an 
executive board and a council of 
Elders. Decisions about which 
areas and weeds are the priority, 
and who can do this work, are 
informed by the laws and customs 
that form their native title rights 
and interests. The Karajarri rangers 
have been targeting the thorny bush 
Parkinsonia and the Neem tree – 
both capable of crowding out the 
water holes in desert country. To be 
effective with invasive weeds, the 
rangers must manage the re-growth 
from stumps, cuttings and the 
seed bank in the soil. This requires 
years of consecutive work, using 
a combination of harsh chemicals, 
hard labour and satellite tracking 
technology. The rangers work on 
their exclusive native title lands, 
and have positive relationships 
with pastoral lease holders and 
the local caravan park to also work 
on their non-exclusive native title 
lands. Recently they successfully 
eradicated Parkinsonia from Anna 
Plains Station. 

At the Kimberley workshop, it was 
clear that, with the recognition of 
exclusive native title, the State 
government weed managers were 
relieved to have less land area to 
manage – there is never enough 
money for weeds management over 
such large areas. It was also evident 
that Indigenous ranger groups are 
very well placed to undertake this 
work – they are onsite, motivated 
and supported by their communities. 
However, the rolling back of state 
responsibility for weeds has not 
resulted in any extra funding for 

Land management
WHERE TO NOW?
J e s s i C a K W e i r W e s t e r n s y D n e y u n i v e r s i t y

Photo: Areas of Minyirr Park are affected by weeds.
Credit: Tran Tran, AIATSIS.
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native title holders. A recurring issue 
raised by workshop participants was 
that, with a few exceptions,2 and 
in stark comparison with statutory 
land rights arrangements, RNTBCs 
are largely unfunded beyond what 
is necessary to meet their corporate 
compliance obligations. There is an 
impasse amongst the jurisdictions 
as to who is responsible for funding 
native title: the Commonwealth 
enacted the Native Title Act, but it is 
the States who, in the constitutional 
division of labour, bear responsibility 
for land management. This situation 
affects weeds and other land 
management capacity in multiple 
ways, including: consultation; planning 
and implementation; obtaining and 
managing grants; and, identifying and 
discharging legal obligations.

In the article summarising the findings 
of the project, lead researchers Weir  
and Duff do not express a policy 
preference for assigning legal respon-
sibility either to native title holders or 
to governments; instead, they highlight 
the importance of a coordinated 
legislative and policy response to 
the realities of Aboriginal peoples’ 
landholdings and the implications 
of those realities for the traditional 
assumptions of weeds management. 

The traditional assumptions of the 
weeds management policy and legal 
frames of the jurisdictions are: 

 � that weeds management is a 
‘public good’ requiring government 
intervention; 

 � that the bulk of non-government 
land is held by agriculturalists and 
pastoralists who derive profits 
from land use, and controlling 
weeds can be seen as a ‘cost of 
doing business’; 

 � that priority ‘declared weeds’ are 
decided on with respect to their 
effect on primary production,  
and, more recently, ecological 
values; and, 

 � that there are a limited number  
of categories of land tenure  
within a given State or Territory  
(e.g. freehold, pastoral lease, 
mining lease, etc).  

However, the recognition of native title 
has brought about significant shifts in 
the nature of land tenure, including: 

 � who the landholders are;

 � their legal status (from companies, 
individuals and government 
agencies; to now include 
communal landholding groups 
represented by special statutory 
corporate bodies);

 � their land-use activities;
 � their priorities, values and world 

views, including their motivations 
for being involved in land 
management;

 � their available resources 
– including funding, skills, 
knowledge, and organisational 
capacity (emphasising that these 
changes are not necessarily 
diminutions); and

 � very significantly, the legal rights 
and obligations they have in 
respect of the land.

The recognition of native title 
does not detract from the validity 
and importance of the traditional 
underlying rationale of land 
management regulation. Failure to 
control weeds, fire or feral animals 
on one area of land will harm the 
economic and ecological values 
of immediately neighbouring land, 
and further afield. But native title’s 
continent-wide shift in Australia’s 
landholding profile challenges 
important assumptions underlying the 
particular model of land management 
regulation that has been developed 
by the States, Territories and Federal 
governments. Further, if the collective 
provision of land management 
responsibilities is to be regarded as 

Above and right: Participants of the Managing Weeds on Native Title Lands workshop tour Minyirr Park near Broome. 
Credit: Dr Tran Tran.
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a public good, then a comprehensive 
understanding of what kinds of 
interests and concerns comprise that 
public good requires specific attention 
to the priorities of native title holders. 

The management of invasive plant 
species requires early and sustained 
intervention, as the spread of the fire-
weed gamba grass so emblematically 
illustrates. Similarly, other land 
management responsibilities – such 
as salinization, stream erosion, feral 
animals, and risk mitigation – are 
best addressed early, which is why 
there is legislation, funding and 
penalties to promote this cross-tenure 
work. Critically, these management 
challenges are being amplified by 
accelerating land use change, rapid 
climate change, the spread of peri-
urban settlement, and the increased 
movement of all things as part of 
globalization. Our governments 
need to respond quickly to these 
priorities, and not rely on the current 
constitutional stand-off to avoid the 
politically fraught task of setting up a 
secure funding scheme for native title, 
which should have been organised 
when the administration of the native 
title system was legislated in 1993. 
An immediate first step is to ensure 
that funding for land management 

responsibilities and RNTBC 
administration are included in current 
Indigenous Land Use Agreement 
negotiations and new Commonwealth 
PBC funding guidelines and programs.
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make clear how the State would be 
able to perform weed control work on 
exclusive possession land.

2 In isolated cases, native title holders 
have been able to negotiate RNTBC 
funding as part of their native title 
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i a i n  J o H n s t o n  a i a t s i s

Funding and training opportunities are often hard to find 
and AIATSIS receives lots of requests from Aboriginal 
Corporations (ACs) and Prescribed Bodies Corporates (PBCs) 

who are often unaware or unable to find the funding and training 
grants available to them. In the future, this information will be 
collated and available on the new PBC website. In the meantime, 
AIATSIS has outlined some of the funding and training providers 
available to Indigenous people, ACs and PBCs which can be 
applied for at any time.

Funding and
INDIGENOUS LAND 

CORPORATION
The Indigenous Land Corporation 
(ILC) offers funding opportunities to 
Indigenous people seeking to acquire 
and manage land and sea Country for 
economic, environmental, social and 
cultural benefits. The ILC has two  
funding categories:

Small Projects funding of up to 
$100,000 to purchase management 
planning, infrastructure support 
(e.g. fencing) and buying plant and 
equipment.

Large Projects funding of more 
than $100,000 for a broad range 
of Indigenous land and sea based 
enterprises and partnerships.

Funding requests for urgent health and 
safety issues on Indigenous held land and 
sea can also be requested at any time.

The ILC offers application advice and 
support on their website and can also 
be connected directly to discuss funding 
project ideas. 

Free call 1800 818 490 and contact the 
relevant ILC office to speak with a land or 
sea management project advisor.

DEPARTMENT OF THE  
PRIME MINISTER AND CABINET
The Department of the Prime Minister 
and Cabinet (PM&C) offers a range of 
funding opportunities to Indigenous 
people, communities and organisations. 
The Indigenous Advancement Strategy 
(IAS) grants provide funds to support 
education outcomes (e.g. school 
attendance, parenting support, and  
higher education support), employment 
and economic development (e.g. helping 
remote job seekers, fostering Indigenous 
businesses and workplace training) and 
community safety projects and activities. 
All applications must be discussed in 
their early stages with PM&C regional 
network officers before preparing an 
application.

The IAS also has grants aimed to 
specifically help PBCs, the capacity 
building for native title corporation grant. 
These funds are available to increase 
the capacity of a PBC and advance their 
economic opportunities. PBCs, or groups 
of PBCs, can apply for training support 
funding to build their organisational 
capacity, e.g. funding to assist business 
or agribusiness consultancies, 
accountancy or legal services. There is 
also direct support funding for effective 
native title agreement-making. 

To apply for funding through the IAS,  
applicants must contact a PM&C regional 
network office, free call 1800 079 098.

http://www.ilc.gov.au/Home/Partner-With-Us
http://www.ilc.gov.au/Home/Partner-With-Us/Small-Projects
http://www.ilc.gov.au/Home/Partner-With-Us/Large-Projects
http://www.ilc.gov.au/Home/Contact-Us
https://www.pmc.gov.au/indigenous-affairs/grants-and-funding
https://www.pmc.gov.au/indigenous-affairs/grants-and-funding
https://pmc.gov.au/indigenous-affairs/grants-and-funding/funding-under-ias
https://pmc.gov.au/indigenous-affairs/grants-and-funding/capacity-building-native-title-corporations
https://pmc.gov.au/indigenous-affairs/grants-and-funding/capacity-building-native-title-corporations
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Photo: Sunset over the Gippsland Lakes, Victoria. 
Credit: Andrew Turner, AIATSIS.

Funding and
INDIGENOUS BUSINESS 

AUSTRALIA
Indigenous Business Australia (IBA) 
offers funding to Aboriginal and Torres 
Strait Islander peoples to achieve 
economic independence. This funding 
can assist Indigenous people to buy 
homes, own their own businesses and 
invest in commercial ventures. IBA has 
two main funding programs applicable 
to PBCs and ACs:

Business ownership program IBA 
offers business loans of between 
$10,000 and $100,000, as well as 
ongoing training and support, to 
Indigenous business. Loans are 
flexible and available to business 
just starting up or growing and 
expanding.

Equity and investment program 
IBA has an investment program 
available to Aboriginal and Torres 
Strait Islander ventures that are 
seeking to achieve self-management, 
self-sufficiency and economic 
independence.

IBA also has programs for Indigenous 
people who wish to buy or build a  
home and who cannot qualify for  
other bank loans.

IBA has regional offices and a free 
call number 1800 107 107 to discuss 
applications.

Training
OFFICE OF THE REGISTRAR OF 
INDIGENOUS CORPORATIONS

The Office of the Registrar of Indigenous 
Corporations (ORIC) provides free 
training courses for ACs, PBCs and their 
members to increase their corporate 
governance knowledge, skills, efficiency 
and accountability. In 2018, ORIC is 
holding training courses and workshops 
across Australia in corporate governance 
(May), two-day governance workshops 
(April; May), building strong stores, 
Certificate IV in Business (Governance) 
and Diploma of Business (Governance).  
Further dates to be announced. All ORIC 
courses are free of charge and all, except 
the two day governance workshops, have 
funding to cover the costs of travel and 
accommodation for participants. ACs 
and PBCs can also request corporation 
specific training courses, tailored for 
them by ORIC. These courses are also 
free and can be held at a corporation’s 
premises or within their community all 
over Australia. 

To enquire or organise training courses 
contact ORIC, free call 1800 622 431 or 
training@oric.gov.au.

http://www.iba.gov.au/about-us/
http://www.iba.gov.au/business/
http://www.iba.gov.au/investments/
http://www.iba.gov.au/homes/
http://www.iba.gov.au/homes/
http://www.iba.gov.au/email-us/locator/
http://www.oric.gov.au/
http://www.oric.gov.au/
http://www.oric.gov.au/about-our-courses/introduction-corporate-governance-workshops
http://www.oric.gov.au/about-our-courses/two-day-governance-workshops
http://www.oric.gov.au/about-our-courses/building-strong-stores-workshops
http://www.oric.gov.au/about-our-courses/certificate-iv-business-governance
http://www.oric.gov.au/about-our-courses/diploma-business-governance
mailto:training@oric.gov.au
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The past decade has seen 
governments change their 
approach to climate change  

and renewable energy policy. While 
there remains some uncertainty, 
business and subnational govern-
ments are progressing the 
development of small and large 
scale renewable projects, as well 
as micro-grids. The Australian 
Renewable Energy Agency (ARENA) 
and the Australian Government have 
also supported a number of projects 
across Australia. 

This was reflected at the 2017 
AIATSIS National Native Title 
Conference in Townsville where 
Indigenous Business Australia  
(IBA) joined with ARENA to convene 
a panel of experts to discuss 
the commercial and emerging 
opportunities presented by the 
renewable energy sector.

This article provides a brief update 
to Aboriginal and Torres Strait 
Islander groups, communities and 
individuals about some of these new 
and emerging opportunities in the 
renewable energy sector. 

MARKET AND POLICY UPDATE

The past 12 months has seen a 
continuation of the renewable energy 
boom in Australia for both large scale 
projects and household systems. The 
Clean Energy Council estimates that in 
2017, 5,470 jobs were created on 5,206 
megawatts of large scale projects, 
such as solar and wind farms.4 In 2017 
there was a 41 per cent increase in 
rooftop solar systems across all states 
and territories when compared to the 
uptake in 2016.5

The uptake of renewable energy has 
been driven by decreasing costs in 
storage, solar and wind technology. 
Further, developments at a State and 
Territory level are continuing to drive 
shifts, including:

 � The release by the Northern Territory 
(NT) Government of its “Roadmap 
to Renewables” in late 2017, which 
sets out how the NT could meet 
50 per cent renewable energy by 
2030. The NT Government has 
indicated an appetite to see greater 
Indigenous ownership of renewable 
energy generation infrastructure 
across the NT;  

 � The Queensland Government 
retaining its pre-election 50 per 
cent renewable energy target 
by 2030 and net zero emissions 
(carbon neutral) target for 2050;   

 � The Victorian Government 
contin-uing its reverse auction 
procurement of renewable energy;6 
and 

 � The South Australian Government 
establishing the world’s largest 
lithium-ion battery in December 
2017. This project is helping to 
demonstrate the significant  
role that large scale energy  
storage can play in stabilising  
our electricity grids.

While the general trajectory of the 
renewable energy sector is certainly 
positive, until the finalisation of the 
Australian Government’s National 
Energy Guarantee there remains some 
policy uncertainty, which continues to 
influence investment behaviour. 

Emerging opportunities are not without 
risks. Like traditional power and energy 
transmission projects, risks associated 
with renewables projects include a 

H a r r i e t  K a t e r 1 ,  J o n a t H a n  K n e e B o n e 2  &  e m i L y  g e r r a r D 3

MAXIMISING OPPORTUNITIES FROM 
RENEWABLE ENERGY DEVELOPMENT
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requirement for land access which 
can intersect with other land users, 
including native title groups. 

LOOKING BEYOND COMPLIANCE 
AS BEST PRACTICE ENGAGEMENT

In a native title context, the 
requirements of the Native Title 
Act 1993 (Cth) (NTA) should not be 
overlooked as the basis for leveraging 
new opportunities. For example, s 
24KA of the NTA provides that native 
title holders and registered native title 
claimants have the same procedural 
rights as they would have in relation 
to the grant of other interests on the 
assumption that they instead held 
analogous agricultural or pastoral 
interests, or ordinary title.7 This 
is particularly the case where co-
benefits, social licence, reputational 
and other business requirements are 
relevant to a project. 

In some jurisdictions, engagement 
for cultural heritage purposes 
will also be a pre-requisite for 
project approvals. This presents an 
opportunity to open early discussions 
about how requirements under the 
NTA can also be met efficiently and 
to explore other potential commercial 
opportunities. 

LEVERAGING NEW OPPORTUNITIES 
FOR NATIVE TITLE GROUPS

Renewable energy projects present 
an opportunity for commercial 
operators to partner with Indigenous 
communities for mutual benefit. The 
potential benefits for Indigenous 
communities include:

 � replacing diesel generators in 
remote communities with solar 
and battery systems can reduce 
residents’ energy costs, improve 
energy security and decrease 
emissions of carbon and other air 
pollutants; and

 � groups with land assets and 
who are connected to regional 
or national electricity networks 
can invest in renewable energy 
projects and benefit from 
electricity sales to government or 
corporate customers. 

Beyond land assets, there is 
significant scope for Indigenous 
businesses to take part in the energy 
transition in other ways. This is 
reflected by the growing number of 
Indigenous domestic and commercial 
solar businesses across the country. 

CASE STUDY:  
BUNGALA SOLAR FARM

The Bungala Aboriginal Corporation 
(BAC) is a not-for-profit organisation 
focused on employment and training 
opportunities for local Aboriginal 
people. BAC owns Emeroo Station and 
the Ostrich Farm near Port Augusta 
in South Australia. Together these 
properties comprise 11,331 hectares 
of land, of which 800 hectares on the 
Ostrich Farm is being leased for the 
solar farm development.8

As the owners of land in the area, 
the BAC is benefiting from the 
development of a 300MW solar farm 
though lease payments. Additionally, 
BAC negotiated employment and 
procurement outcomes for Aboriginal 
people in the construction and 
operation of the facility, which was 
their primary focus when negotiating 
with the project developer.

BAC has highlighted the following 
as key lessons the group learnt from 
their negotiations with the project 
developer:

 � Don’t forget your power in the 
negotiation. Think broadly 
in terms of the commercial 
opportunities that can be secured, 
including the potential for part 
ownership of the project.   

 � Obtain commercial support to 
benchmark prices offered for 
any lease (or other) payments, to 
ensure that you are receiving a 
competitive offer. 

 � Keep in mind that the people you 
are negotiating with today may 
not be the people who end up 
owning and operating the facility, 
as projects are often sold to other 
parties. Therefore ensure that all 
commitments and obligations are 
clearly documented. 

 � If you are seeking employment, 
training and procurement 
outcomes, ensure that these 
are quantified (e.g. x per cent of 
contracts for local Indigenous 
suppliers) and include reporting 
obligations so they are clearly 
understood by all parties. 

IBA’S ACTIVITIES IN THE 
RENEWABLE ENERGY SECTOR

IBA is working to enable Aboriginal 
and Torres Strait Islander people to 
realise the commercial benefits of 
renewable energy in a number of 
ways. IBA is doing this by: 

 � collaborating with Indigenous 
organisations in the development 
of renewable energy investment 
opportunities that provide strong 
commercial returns and broader 
economic outcomes, such as 
Indigenous employment and 
procurement; 

 � providing tailored renewable 
energy leasing solutions for 
Indigenous communities, 
organisations and businesses;  
and 

 � supporting the emergence of 
Indigenous businesses seeking 
to work in the sector – be they 
solar installers, project developers, 
energy retailers or technical 
advisers. 

The recently announced Northam 
Solar Farm is an example of one of 
IBA’s renewable energy investments. 
This partnership, involving IBA, 
Carnegie Clean Energy and Bookitja 
Pty Ltd,9 involves the construction 
of a 10MW solar farm in Northam, 
Western Australia, and will aim to 
deliver electricity to about 3,000 
households. In the words of our Chair 
Eddie Fry, ‘IBA is very excited to be 
getting behind this project and helping 
to bring it to life as it is one of the 
first large scale solar projects in the 
country with Indigenous ownership.’
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1 Portfolio Manager, Renewable Energy, 
Indigenous Business Australia. Harriet 
has worked in the clean energy and 
carbon management sector for 
the past 11 years and leads IBA’s 
investment activities in renewable 
energy. She enjoys working with 
Indigenous groups across the country 
regarding the available opportunities 
within the sector.         

 2 Senior Manager, Policy, Advocacy 
and Strategic Projects, Indigenous 
Business Australia. Jonathan has over 
a decade of experience working with 
Indigenous people across Australia, 
both remotely and in urban areas 
in senior legal, policy and strategy 
leadership roles and on complex 
economic development matters and 
projects.

3 Director, Comhar Group. Emily is an 
environment and climate change 
law specialist who has worked 
across a range of native title and 
indigenous land tenure matters. Over 

the past decade, she has assisted 
private sector clients with land 
access and approval issues for the 
development of renewable energy 
projects throughout Australia. Emily’s 
experience also includes advising on 
green development pathways and 
environmental offsets and markets. 

4 See <https://www.cleanenergycouncil.
org.au/policy-advocacy/renewable-
energy-target/jobs-and-investment.
html>

5 See <http://www.cleanenergyregulator.
gov.au/About/Pages/News%20
and%20updates/NewsItem.
aspx?ListId=19b4efbb-6f5d-4637-
94c4-121c1f96fcfe&ItemId=480>

6 See <https://www.energy.vic.gov.au/
renewable-energy/victorian-renewable-
energy-auction-scheme>

7 See s 24KA (7) The native title 
holders, and any registered native 
title claimants in relation to land or 
waters in the area concerned, have 

the same procedural rights as they 
would have in relation to the act on the 
assumption that they instead held:
(a) to the extent (if any) that the land 

concerned is covered by a non 
exclusive agricultural lease (see 
section 247B) or a non exclusive 
pastoral lease (see section 
248B)—a lease of that kind; or

(b) to the extent (if any) that 
paragraph (a) does not apply—
ordinary title; 
covering any land concerned 
or covering the land adjoining, 
or surrounding, any waters 
concerned.

8 It is acknowledged that the BAC is 
not specifically a representative body 
for the Traditional Owners of the land 
which it owns, nor is the project area 
subject to a native title determination.

9 A wholly-owned entity of the Perth 
Noongar Foundation. 

Above: Ballardong Noongar Traditional Owner Mr Murray Yarran delivers the Welcome to Country at the Northam Solar Farm site. 
Previous page: IBA with our Northam Solar Farm co-investors and Minister Ben Wyatt at the smoking and sod-turning 
ceremony at the project site. L-R: Karen Jacobs (Bookitja Pty Ltd), Minister Ben Wyatt, Mike Ottaviano (Carnegie Clean 
Energy), Cronje Wolvaardt (IBA) and Cedric Jacobs (Perth Noongar Foundation).
Credit/s: Carnegie Clean Energy and Indigenous Business Australia.
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The Commonwealth Attorney-
General’s Department released 
the proposed reforms to 

the Native Title Act 1993 (Cth) 
(NTA) and its Options Paper1 in 
November 2017. AIATSIS made 
a submission in response on 28 
February 2018. The issues covered 
in the proposed reforms relate 
broadly to: authorisation & decision-
making, agreement-making, the 
claims resolution process and post-
determination dispute management. 

SECTION 31 AGREEMENTS 
AND MCGLADE V NATIVE TITLE 
REGISTRAR2

The decision in McGlade3 has meant 
that a major focus of the proposed 
amendments to the NTA is about the 
signing of agreements. Currently, a 
native title party must ensure that 
section 31 agreements are signed by 
every member of the applicant4 while 
the changes would allow agreements 
to be signed by a majority of the 
members of the applicant. Section 
31 agreements are used primarily 
for future act agreements such as 
the grant of mining and exploration.  
AIATSIS viewed these as positive 
changes because they would allow 
agreements to be signed in situations 
where members of the applicant 

are incapable of signing or disagree 
with the majority of the native title 
claim group. If this change is made, 
a separate authorisation process 
for section 31 agreements would be 
introduced so that the members of 
the native title claim group support 
the agreement. 

AUTHORISATION AND THE 
APPLICANT5

The options paper also asks whether 
the NTA should say clearly that the 
applicant has a duty not to obtain a 
direct personal benefit at the expense 
of the native title claim group or 
native title holders. Recently the 
Federal Court of Australia found that 
a ‘fiduciary duty’ does exist and said 
that this duty means that members 
of a native title claim group are: 
‘entitled to expect that [the applicant] 
would act in the best interests of the 
claim group in exercising any of the 
functions, powers, responsibilities 
or discretions conferred upon the 
applicant.’6 AIATSIS suggested that 
in considering the introduction of a 
positive duty or obligation in the NTA 
there should also be an obligation 
to allow decisions of the Courts to 
evolve in accordance with Indigenous 
law and the developing common law 
of native title.7

Replacement of members could be 
simplified by proposed changes which 
allow members of the applicant to 
be replaced without an authorisation 
process. AIATSIS is supportive of 
these changes as they encourage 
‘succession planning’ which means 
what will be done in the event of an 
applicant’s death or illness, however 
the changes do not provide detail 
on the circumstances in which an 
applicant can be replaced.8

Several other proposed changes 
give native title groups more control, 
by (1) allowing the claim group to 
define what the applicant can or 
cannot do on behalf of the group, (2) 
allowing a majority of the members 
of the applicant to make a decision 
and (3) allowing native title claim 
groups to select an appropriate 
decision-making process regardless 
of whether they have a traditional 
decision-making process.9 In its 
submission AIATSIS was broadly 
supportive of these proposed 
changes noting that decision-making 
should be re-framed to focus on the 
right and responsibility of native title 
holders to decide how they will be 
consulted and make decisions. 

C L a r e  B a r C H a m  &  C e D r i C  H a s s i n g  a i a t s i s

SUMMARY OF 
THE PROPOSED 
REFORMS TO THE
Native Title Act 1993 (Cth)

Above: Larapinta Drive, Alice Springs
Credit: Tran Tran, AIATSIS. 

https://www.ag.gov.au/Consultations/Documents/options-paper-proposed-reforms-to-the-native-title-act-1993.PDF
https://www.ag.gov.au/Consultations/Documents/Reformstothenativetitleact1993/Australian-institute-of-aboriginal-and-torres-strait-islander-studies-submission.pdf
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2017/10.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2017/10.html
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AGREEMENT-MAKING 

Several proposed changes 
would allow Prescribed Bodies 
Corporate (PBCs) to contract with 
respondent parties, such as mining 
corporations, in relation to future 
acts, compensation, and certain 
statutory protections of native title 
rights and interests. AIATSIS viewed 
this change as unfairly creating 
the ability to bypass the ILUA 
authorisation process.

AIATSIS perceived several 
of the changes as reducing 
the responsibilities of State 
Governments in agreement-making. 
These included (1) allowing parties 
to agree that an ILUA does not 
provide compensation, (2) no longer 
requiring Government to be a party 
to section 31 agreements, and 
(3) allowing for the transmission 
of notices to be by email, and 
electronic only. 

PBCs would not be required to 
consult with NTRBs under one 
proposal which risks leaving PBCs 
without all the information to 
make an informed decision. The 
discussion paper also contained a 
proposal to make ILUAs and s 31 
agreements as well as information 
about native title decisions and 
the spending of monies that are 
held in trust publically available. 

AIATSIS expressed concern about 
the current resourcing of PBCs 
and the increased strain if these 
changes were made, and continued 
to recommend the Registrar of 
Indigenous Corporations (ORIC)  
remove private details from  
existing registers. 

In relation to the agreement-
making process, AIATSIS in its 
submission to the inquiry said 
that the proposals do not address 
the inequality in bargaining 
position between the parties,10 
and particularly the fact that 
native title holders cannot 
withdraw from negotiations 
where they feel that they are not 
receiving an appropriate benefit.11 
The Australian Human Rights 
Commission asked that the 
obligation to negotiate in good  
faith be clearly set out in the NTA.12

CLAIMS RESOLUTION 

Historical extinguishment of native 
title could be disregarded in areas 
of national, state and territory 
parks and pastoral leases held by 
claimants under a proposed change 
to the claims resolution process. 
This is something AIATSIS has 
supported for some time, although 
it doesn’t go as far as disregarding 
extinguishment over all crown 
land which would be a more just 
outcome. In relation to native title 

application inquiries, the proposals 
allow for an inquiry to be held 
without the applicant’s agreement 
to participate with the National 
Native Title Tribunal (NNTT) able to 
summon a person or documents. 
Among the most sensible suggested 
changes, is that the proposed 
changes would allow PBCs to be 
applicants in compensation claims.

POST-DETERMINATION DISPUTE 
MANAGEMENT  

PBCs could have less freedom to 
decide membership and more rules 
to follow in sorting out disputes 
about membership under the 
changes. The proposal would create 
processes to be followed to refuse 
or cancel membership and require 
PBC rulebooks to have an additional 
section about resolving membership 
disputes involving non-members. The 
proposals also seek to expand the 
power of ORIC to include enforcing 
procedural compliance with the 
PBC Regulations, and to amend 
the Register of Members when the 
dispute processes are not followed.13 
AIATSIS supports PBCs being able 
to choose the dispute resolution 
process that works best for them 
rather than having to engage with a 
prescriptive legal process like the 
one set out in the proposals. 

http://www.oric.gov.au/
https://www.ag.gov.au/Consultations/Documents/Reformstothenativetitleact1993/Australian-institute-of-aboriginal-and-torres-strait-islander-studies-submission.pdf
http://www.oric.gov.au/
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COMMENTARY 

Major progress is unlikely to 
be achieved by the proposed 
amendments without reconsideration 
of core issues addressing the 
relationship of Aboriginal and Torres 
Strait Islander peoples’ relationship 
to their lands and water.14 These 
include the burden of proof placed 
upon native title holders to prove 
their connection to lands and waters, 
the high cost of bringing claims and 
negotiating agreements, and the 
governance challenges that result 
from the forced incorporation of 
native title rights and interests.15 
The proposed reforms also do not 
address the recognition of native 
title rights to take and use resources 
for commercial purposes, as has 
been recognised by the Courts in 
the decisions of Akiba,16 Pilki17 and 
Birriliburu.18

1 Attorney-General’s Department, 
Reforms to the Native Title Act 1993 
(Cth) Options Paper November 2017.

2 [2017] FCAFC 10.
3 Ibid.
4 See sections 61(1), 62 A, 251B Native 

Title Act 1993 (Cth).
5 See Duff, Nick ‘Authorisation and 

decision making in native title  
(AIATSIS Research Publications, 
Canberra, 2017).

6 Gebadi v Woosup (No 2) [2017] FCA 
1467 at [101] Greenwood J

7 See Pearson, Noel ‘The concept of 
native title at common law (1997) 
Australian Humanities Review.

8 See Connection to Country 
(Australian Law Reform Commission, 
Report 126, April 2015) Chapter 10.

9 s 251A (a) Native Title Act 1993 (Cth).
10 This is when one party to an 

agreement has more and better 
choices and resources than the other. 

11 See AIATSIS submission to the 
inquiry.

12 See Human Rights and Equal 
Opportunity Commission  submission 
to the inquiry, page 7.

13 See AIATSIS submissions about  
these issues to the CATSI Act 
Technical Review. 

14 See Australian Law Reform 
Commission’s Connection to Country 
(2013) report.

15 Native title rights must be held by a 
CATSI corporation. Sections 55, 56 
and 57 Native Title Act 1993 (Cth). 

16 Akiba on behalf of the Torres Strait 
Regional Seas Claim Group v 
Commonwealth (2013) 300 ALR 1;  
See also ALRC Issues Paper PI 
(45): Native Title and rights and 
interests of a commercial nature See 
McCabe, Patrick ‘Pilki and Birriliburu: 
Commercial native title rights after 
Akiba 19 Australian Indigenous Law 
Reporter 64 (2015–2016).

17 Willis on behalf of the Pilki People v 
Western Australia [2014] FCA 714.

18 BP (deceased) on behalf of the 
Birriliburu People v Western Australia 
[2014] FCA 715. 

Photo: Kiwirrkurra, Western Australia. 
Credit: Tran Tran, AIATSIS.
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The Australian Institute of 
Aboriginal and Torres Strait 
Islander Studies (AIATSIS) 

has been working in partnership 
with the Department of the  
Prime Minister and Cabinet  
(PMC) to redevelop the Prescribed  
Bodies Corporate (PBC) website  
AIATSIS is redeveloping the 
PBC website to make it easier 
for Aboriginal and Torres Strait 
Islander people to use more 
information about PBC business. 
The new website will assist PBCs 
to better understand their rights, 
obligations and functions, as well 
as containing information that is 
useful to PBCs.

The new site is being built with 
mobile users as a priority and will 
have many features and services 
targeted at assisting existing PBCs. 
These new features will include: 
• A live, interactive map with 

data from each PBC - including 
determination outcomes, links 
and news, as supplied by Native 
Title Vision (NTV),

• greater information about setting 
up PBCs, reporting requirements, 
templates and guides,

• detailed information and 
statistics about PBCs  
including PBC size, location  
and incorporations,

• Up to date and searchable  
news, events, funding and 
training information.

A key development of the new 
website will be interviews and 
information from PBCs who 
successfully undertake different 
aspects of PBC business and 
who want to share their stories 
and successes with other PBCS. 
The new website will also have 
improved resources for people and 
organisations wishing to contact a 
PBC and find out which PBC holds 
Native Title over a particular area.

Image: Yan-nhaŋu country, 
Milingimbi, NT.
Credit: Luke Smyth, AIATSIS.

beta.nativetitle.org.au

Redeveloping 
THE NATIVE TITLE CORPORATIONS 
WEBSITE

THE NEW PBC WEBSITE WILL BE 
LAUNCHED AT THE 2018 NATIONAL 

NATIVE TITLE CONFERENCE,  
5–7 JUNE 2018, BROOME.

https://nntt.maps.arcgis.com/apps/webappviewer/index.html?id=d7aec94e0e204c48af7ef93b96160ba5
https://nntt.maps.arcgis.com/apps/webappviewer/index.html?id=d7aec94e0e204c48af7ef93b96160ba5
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Photo: Milingimbi, NT, Yan-nhaŋu country,  
Credit: Luke Smyth, AIATSIS.



SUBSCRIBE TO NTRU PUBLICATIONS AND RESOURCES
All NTRU publications are available in electronic format. This will 
provide a faster service for you, is better for the environment and 
allows you to use hyperlinks. If you would like to SUBSCRIBE to 
the Native Title Newsletter electronically, please go to:  
www.aiatsis.gov.au/form/subscribe. 
For previous editions of the Newsletter, go to:  
www.aiatsis.gov.au/ntru/newsletter.html

Native Title Research Unit
Australian Institute of Aboriginal and  
Torres Strait Islander Studies 
GPO Box 553 
Canberra ACT 2601 
Telephone:  02 6261 4223  
Facsimile:  02 6249 7714 
Email:  ntru@aiatsis.gov.au

Current Projects

NATIVE TITLE PRECEDENTS DATABASE

The major output of the Native Title Representative Bodies Knowledge Management 
Project is the Native Title Precedents Database. It is Australia's only national 
database for Native Title Representative Bodies and Native Title Service Providers 
(NTRB/NTSPs). Its secure environment allows each organisation to share 
agreements, legal advices, court documents and other resources confidentially.

If you would like to know more about the database, please contact:  
Stacey Little – precedents.database@aiatsis.gov.au or 02 6261 4227

YOUTH ENGAGEMENT IN NATIVE TITLE

AIATSIS is looking to work with young Aboriginal and/or Torres Strait Islander people 
involved in native title.

The research team is hoping to connect and interview young people to get their 
views on the challenges and opportunities they face in native title, such as how their 
experiences differ from those of their Elders and other community leaders. These

Would you like to be involved in this project? 

For further information about the Youth Engagement Project please contact: 
Stacey Little – stacey.little@aiatsis.gov.au or 02 6261 4227

DECISION-MAKING IN NATIVE TITLE

Working closely with community partners, this project involves community and 
family engagement and research to produce clear and accessible information on 
decision-making structures and processes to assist Aboriginal and Torres Strait 
Islander corporations in their governance policies and procedures. 

Want to be involved as a project partner? 

For further information about the Decision-Making in Native Title project  
please contact:  
Dr Belinda Burbidge – belinda.burbidge@aiatsis.gov.au or 02 6261 4226

MANAGING INFORMATION IN NATIVE TITLE (MINT)

The MINT project investigates the challenges of culturally appropriate management, 
storage, use and return of native title materials. The project team are currently 
drafting a national guide and exploring options for a case study with a NTRB/NTSP 
and PBC. 

Is your organisation in the process of or thinking about handing back native title 
materials to community? 

If so, please contact:  
Stacey Little – stacey.little@aiatsis.gov.au or 02 6261 4227

http://www.aiatsis.gov.au/form/subscribe
http://www.aiatsis.gov.au/ntru/newsletter.html
mailto:ntru@aiatsis.gov.au
mailto:precedents.database@aiatsis.gov.au
mailto:belinda.burbidge@aiatsis.gov.au
mailto:belinda.burbidge@aiatsis.gov.au
mailto:belinda.burbidge@aiatsis.gov.au
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