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The common law recognition of native title in the High Court’s Mabo decision in 1992 and 
the Commonwealth Native Title Act have transformed the ways in which Indigenous 
peoples’ rights over land may be formally recognised and incorporated within Australian 
legal and property regimes. The process of implementation has raised a number of crucial 
issues of concern to native title claimants and other interested parties. This series of papers is 
designed to contribute to the information and discussion.

This paper considers the distinction between possessory native title and the exercise of native 
title rights as referred to by Lee J in Ward v WesternAustralia. Part of the international 
development of native title under common law, the primacy of the communal title arguably 
protects against partial extinguishment and invalidates the ‘bundle of rights’ argument.

Gary Meyers is Associate Professor of Law & Associate Dean/Research, Murdoch 
University School of Law, Perth, Western Australia.
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The Content of Native Title: Questions for the 
 AppealMiriuwung Gajerrong

Gary D Meyers

This paper examines two questions that must be considered by the High Court in relation to 
the appeal from the full Federal Court decision in .  First, what are 
the general parameters of the ‘content’ of native title: must each and every right be proved by 
reference to a particular customary use of the land or does possessory native title confer a 
generally unencumbered right to use the land as native title holders see fit to support their 
economic and cultural development, as well as diminished sovereign rights to manage the 
land. (As part of this question it is important to consider the distinction between possessory 
native title and the exercise of individual native title rights, as well as what management 
powers may adhere to the exercise of these individual rights.) Second, it is necessary to 
consider what is meant by the rule that the pre-existing laws are recognised by the new 
sovereign until affirmatively changed.
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The Australian High Court has rejected the proposition that recognition of native title 
requires any affirmative action of the Crown. Citing the case, Justice Brennan in

 notes that the weight of the common law authority accepts the view that an 
affirmative act of recognition of native title rights is not required, rather, ‘the preferable rule 
… is that a mere change in sovereignty does not extinguish native title in land.’  Instead, as 
in North America and New Zealand, native title arises from an Indigenous community’s pre-
existing occupation of land;  or as characterised by Justices Deane and Gaudron, from an 
Indigenous group’s established entitlement to occupy the land;  or as described by Justice 
Toohey, from meaningful presence on the land ‘amounting to occupancy.’
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In addition, the Australian High Court has adopted the common jurisprudence that the 
extinguishment of native title requires a clear, unambiguous intention on the part of the 
parliament or executive to extinguish native title rights in land. That ‘intention to extinguish’ 
may arise expressly from legislation that manifests in clear, unambiguous language an intent 
to extinguish native title rights or by necessary implication from government dealings in land 
that are clearly inconsistent with the continuing exercise of native title rights. To date, the 
Court has interpreted the requirement for a clear intention to extinguish native title strictly, 
such that neither general assertions of sovereignty over the land at the time of colonisation,
state grants of interests in land only partially inconsistent with continuing native title rights 
(such as pastoral leases granted pursuant to state legislation),  nor assertions of a state’s 
interest in managingand conserving its wildlife resources have been found to extinguish 
native title. While it is clear that grants of interests in land which transfer the full beneficial 
interest in land to others, such as freehold title, will extinguish all native title rights, it is 
equally clear that other grants may only partially extinguish native title, that is, grants of 
rights in land may extinguish a native title right of exclusive possession without necessarily 
extinguishing particular native title rights, such as hunting and fishing rights.
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The  AppealMiriuwung Gajerrong

Two questions were raised at the outset of this paper: first, what is the ‘content’ of native 
title and must each right asserted be proved independently as a customary practice or does 
possessory native title confer an unencumbered right to occupy and use the land and its 
resources; and second, what is the extent of the recognition of the pre-existing laws of a 
people in an inhabited territory ceded by those inhabitants or settled or occupied by a new 
sovereign. The Australian answer to those questions is drawn into sharp focus by the 
contrasting federal appeals and trial court decisions in the recent native title litigation in the

case.Miriuwung Gajerrong 

Following the acceptance of an application for determination of native title with the National 
Native Title Tribunal (NNTT),  and the failure to resolve the claim through mediation, the
claim (consolidated with other related claims) was referred to the Federal Court for a
determination of native title pursuant to Section 74 of the (Cth) (NTA). 
The Aboriginal claimants asserted a right to possess, occupy, use and enjoy the land and 
waters comprising an area of approximately 7,900 square kilometres in the East Kimberley 
region of the north of Western Australia and adjacent land in the Northern Territory. The 
area claimed covered vacant Crown land, reserved Crown lands including national parks and 
Aboriginal reserves, lands granted as pastoral leaseholds, township areas, as well as lands 
subject to valid mining leases and an area set aside by the State of Western Australia for a 
vast irrigation project (Ord River Irrigation Scheme).
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Native Title Act 1993

The determination of which areas were and were not subject to native title by each court is 
less relevant in the present context than the different approaches taken to the content of 
native title by the Federal Trial and Appellate Courts. In the event, the majority in the Full 
Federal Court ruling reduced the area covered by the claim, determining that mining leases
and State and Territorial mining legislation extinguished native title, that the Ord Scheme 
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extinguished native title, and that pastoral leases partially extinguished native title,  but 
with one major and one minor exception, the appellate court left largely intact the definition 
of native title adopted by Justice Lee in his trial court opinion.
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At trial, Justice Lee held that the native title rights held by the Miriuwung Gajerrong People 
in the determination area included:

a right to possess, occupy, use and enjoy the area;
a right to make decisions about the use of the area;
a right of access to the area;
a right to control access by others;
a right to use and enjoy the resources of the area;
a right to control the use of resources by others; 
a right to trade in those resources; 
a right to receive a portion of resources taken by others; 
a right to maintain and protect important cultural sites; and
a right to maintain, protect, and prevent the misuse of cultural knowledge.

Justice Lee also held that these rights were subject to validly granted rights in others and that 
the native title rights could be regulated, controlled, suspended, or restricted by the exercise 
of concurrent rights granted to others or held by the Crown.16

The two judge majority on appeal was less specific and less expansive about the content of 
native title, but essentially agreed with Justice Lee that native title encompasses the rights to 
possess, occupy, enjoy and access the land as well as the right to protect important places.
The appeals court also agreed that certain rights held by the Aboriginal plaintiffs were
concurrent rights and that rights held by the Crown or exercised under Crown authority might 
curtail, impair, or otherwise regulate or supersede the exercise of the plaintiffs’ native title 
rights. However, the court rejected the proposition that control of traditional, cultural 
knowledge could be a native title right.  Finally, where native title rights are exercised on 
lands to which possessory native title is extinguished, the court limits the right to use the 
resources of the land to a right to use ‘the traditional resources of the land.’ That limitation, 
along with the express determination that existing mining legislation has extinguished any 
native title rights in minerals,  provides the major exception to the scope of native title 
rights articulated by Justice Lee; that limitation goes further, because it apparently eliminates 
the ability of native title holders to trade in those resources, be consulted regarding their use, 
exercise any control over the access of others to those resources, and share in royalties from 
the use of those resources.
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Defining Native Title

As indicated above, the fundamental conflict between the two Federal Court judgements is 
over the definition of native title. Relying on the Canadian Supreme Court’s 
judgement, Justice Lee opines that:

Delgamuukw

[native title] is not a mere ‘bundle of rights’. The right of occupation that is 
native title is an interest in land. There is no concept of ‘partial extinguishment’ 
of native title by the several ‘extinguishment’ of one or more components of a 
bundle of rights. It follows that there cannot be a determination under the 
[Native Title] Act that native title exists but that some, or all ‘native title rights’ 
have been extinguished.21

Justice Lee concedes that that the regulation, suspension, or curtailment of particular native 
title rights arising from the legislative or executive grant of rights to third parties to use 
Crown lands may impair native title, but notes that, ‘strict regulation of the exercise of such 



rights of itself, will not mean that native title has been extinguished.’22

In contrast to the trial court judgement, the appeals court majority holds that, ‘the trial judge 
erred in holding that there is no concept at common law of partial extinguishment of native 
title.’  Their ‘fundamental’ disagreement with Justice Lee goes further. The majority holds 
that:

23

[i]n our opinion the rights and interests of indigenous people which together 
make up native title are aptly described as a ‘bundle of rights’. It is possible for 
some … of those rights to be extinguished by the creation of inconsistent rights 
by laws or executive acts. Where this happens ‘partial extinguishment of native 
title’ occurs.24

Arguably, both judgements are both correct and incorrect. The failure to concur on the 
definition and the content of native title arises from a ‘failure to communicate’ what each 
judgement means by the term ‘native title.’ Justice Lee’s judgment refers to and cites the 
Court’s determination in that native (Aboriginal) title is a right to the land 
which is more than a right to use the land for particular activities which do not in themselves 
constitute native title but which instead are parasitic on Aboriginal title, and which is limited 
only by the prescript that the use of lands held subject to Aboriginal title may not contradict 
the underlying attachment to the land which provides the basis for an assertion of Aboriginal
title.  This clearly indicates that Justice Lee is speaking of what might be characterised as 
‘possessory native title.’ He writes, as observed above, that ‘

 is an interest in land.’ Although he notes the Canadian Court’s distinction 
between Aboriginal title (that is, possessory native title) and Aboriginal rights, that is, native 
title rights (such as hunting and fishing rights) that may be exercised in the absence of a 
connection to, or occupation of, land sufficient to provide for a finding of exclusive 
possession of the land, Justice Lee does not make it expressly clear that he is referring only 
to possessory native title rather than lesser rights when he observes that there can be no 
partial extinguishment of native title. Considered in this light, Justice Lee is substantially 
correct when he asserts that there can be no partial extinguishment of (possessory) native 
title, for any act or interest in land which extinguishes the right to exclusively occupy the 
land would effectively defeat such a claim.

Delgamuukw
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Possessory Title

On the other hand, if native title is defined to include both the concept of possessory title 
(Aboriginal Title in the Canadian context) and the exercise of particular (Aboriginal) rights 
and interests in land such as the right to hunt on or gather food from the land, fish in its 
waters, cross the land, or protect sacred sites, which seems to be the view of the majority of 
the appeals court,  then the majority is correct to assert that there can be a partial 
extinguishment of native title. In other words, the extinguishment of a claim to exclusive 
possession does not necessarily deprive the claimants of all their interests in the land which 
arise from their traditional occupancy and use of the land. As the Full Federal Court majority 
observes, ‘[i]n a particular case a bundle of rights that was so extensive as to be in the nature 
of a proprietary [exclusive possession] interest [in the land], by partial extinguishment may 
be so reduced that the rights which remain no longer have that character [that is, are unable 
to demonstrate a continuing right to exclusively occupy the land].’ That, however, does not 
mean that those continuing (lesser) rights do not persist.
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In fact, the Full Federal Court majority opinion actually supports the proposition that there 
can be no partial extinguishment of possessory native title. Moreover, their reasoning, like 
that of the Canadian Supreme Court in , supports Justice Lee’s determination 
that once a claim to exclusive possession (Aboriginal Title) is proven, that title includes the 
exercise of all rights parasitic on that title, that is, the right to all beneficial uses of the land 
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(as well as ‘sovereign’ rights to manage, allocate interests in, and control the uses of the land 
pursuant to the laws and customs of the native title holders). 

In response to WA’s contention that Section 225 of the NTA requires the court to specifically 
identify precisely which rights are held and which people may exercise those rights in which 
particular areas of a claim area are determined to be held in exclusive possession by native 
title holders, the court notes that the Court made no such order. Instead, the

 Court held that the Merriam People were entitled ‘as against the whole world,’ 
to occupy, possess, use, and enjoy the Murray Islands, notwithstanding that Merriam 
Islander customary law provided for the cultivation of particular lands by individuals within 
the community.

Mabo (No 2)
Mabo (No 2)
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The Federal Court majority notes that a claim to exclusive possession under the NTA is 
similar to the claim acknowledged in . The majority goes on to hold:Mabo (No 2)

[t]he activities which members of the community [with possessory native title] 
may undertake in accordance with their laws and customs are not frozen in time 
but may include activities of any kind undertaken from time to time by other 
members of the Australian community who use and enjoy freehold title.31

Arguably, this holding allows native title holders to control, commercially develop, and 
profit from the use of the resources of the land held in their exclusive possession (in the same 
manner as those holding freehold title).

In language reminiscent of the Canadian Supreme Court’s distinction between Aboriginal 
title and Aboriginal rights articulated in ,  the Federal Court majority notes 
that when particular rights such as hunting and fishing rights or rights of access to the land
are enjoyed by native title holders in the absence of possessory title, ‘it will be necessary to 
specifically identify them.’ However, in response to the appellants’ argument that Justice 
Lee’s list of rights held by native title holders in relation to land held in their exclusive 
possession was unsupported by the evidence at trial, the majority notes that the list is not 
intended ‘to reflect findings of the actual exercise of rights disclosed by the evidence,
observing that:
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[r]ather, the list is intended to reflect activities permitted by the native title rights 
and interests which arise by reason of the common law holders having an 
exclusive right to possess, occupy, use and enjoy the determination area ... The 
list [of rights] … is not intended to be exhaustive. Other rights flowing from the 
right to [exclusive possession of] … the land may include rights to carry on other
activities which are not listed.

… It would be an impossible task in a case where the native title rights comprise 
… [possessory native title], to specify every kind of use or enjoyment [of the 
land] that might flow from the existence of native title. [Given the novel nature 
of native title rights], Section 225 [of the NTA] cannot have been intended to 
impose such an impossible task on the Court.34

It appears therefore, that despite ‘semantic’ differences over whether there can be a ‘partial 
extinguishment’ of native title, which arguably arise from the failure to articulate a clear, 
coherent and comprehensive definition of native title which encompasses both possessory 
native title and native title rights (as well as articulate the legal distinctions that attach to 
such a paradigm), the Trial Court and Full Federal Court are largely in agreement regarding 
the nature of a native title right which amounts to a right to exclusively possess the land. 
And that agreement mirrors the legal treatment of possessory native title in North America 
where Aboriginal title in Canada or Indian title in the US carries with it the full beneficial use 



of the land and its resources (or in the Canadian Court’s words, those rights parasitic on 
Aboriginal title). Moreover, given the nature of the right to full beneficial ownership of the 
land, a determination of possessory native title in Australia, like its counterparts in North 
America, must necessarily include the rights to manage the land and make decisions about 
the uses of the land subject to possessory native title.35

Conclusion

The High Court decision in  establishes that native title in Australia, as in North 
America and New Zealand, arises from the pre-existing occupation of, and continuing 
association with the land by a defined group of Indigenous people.  Stripped of the semantic 
conflict over whether native title is or is not a bundle of rights, the Federal Trial Court and 
Full Federal Court  judgements are in agreement that continuing 
occupation of the land by Indigenous Australians which confers exclusive possession of the 
land on native title holders also confers the full beneficial use of the land equivalent to that 
held under freehold title. Thus, it appears that the answer to the first question raised in the 
introduction to this essay is that native title holders asserting exclusive possession to the land 
need not specifically prove each and every beneficial use associated with the land. Rather, 
the prescript announced in  that native title is given its meaning by the traditions 
and customs observed by the claimants, means that 

. This interpretation is consistent with 
the North American jurisprudence as well as the  judgement  and is clearly 
more consistent with Indigenous perspectives of their relationship to land because it does not 
require native title claimants to ‘compartmentalise’ those relationships or fragment their 
native title claims.  In a case where such a claim is extinguished, particular rights to use the 
area may remain viable. Their viability and their nature and scope depend upon proof of a 
substantial continuity of traditional customs and practices, and they appear to be limited to
‘traditional’ uses of the land.

Mabo (No 2)
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Miriuwung Gajerrong

37

Mabo (No 2)
in a case of exclusive possession, those 

customary and traditional uses ofthe land define the area under claim, not the extent of the 
rights associated with exclusive occupancy of the land

Mabo (No 2) 38
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The answer to the second question is less precise. The NTA providesthat native title is to be 
held/administered by prescribed bodies corporate.  The means and methods of that exercise 
of authority is less well defined. Both  judgements confirm that
possessory native title confers the right to manage and determine the uses of the land,

. That determination, at a
minimum, means that those traditional resource management laws and customs persist, 
unless affirmatively extinguished. Moreover, North American and New Zealand 
jurisprudence also suggests that co-existing (non-possessory) rights may confer co-
management rights, or at aminimum, confer a right to be consulted in respect of activities 
that adversely affect the viability of those resource rights. Finally, it is already clear that 
native title rights in Australia may include the exercise of rights not associated with any 
particular rights in land, such as the right to determine ‘tribal’ membership, which is akin to 
‘citizenship’.  The exact extent and contours of all these rights, however, is yet to be 
determined. What can be said is that all these rights are evidence of continuing rights to 
some form of self-government for Indigenous native title holders.

41
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according to a particular Indigenous group’s laws and customs
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In the final analysis, the answers to both questions in Australia are generally consistent with 
the historical, and more importantly, contemporary answers given by the highest courts in 
North America and New Zealand. As for the case, it might have been 
preferable for both the Trial and Appellate Courts to avoid the ‘bundle of rights’ terminology 
and simply adopt the  and prescript that native title rights occur along a 
spectrum of rights and interests inland, ranging from exclusive possession to rights 
exercised on land to rights exercisable as a result of the recognition of native title holders. 
Again, analysis of both decisions also indicates that is the practical effect of both Courts’ 
reasoning and both judgments are generally consistent with the North American and New 
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Zealand jurisprudence. Hopefully, the High Court will resolve these ‘questions of 
interpretation,’ as well as the broader questions regarding the content and meaning of native 
title in Australia when the case reaches it on appeal. The common law recognises Indigenous
peoples’ rights under their own laws in respect of territory and some continuing rights of 
self-government. It follows that, in designing structures for ‘interface’ between the systems, 
national law should accord due respect to Indigenous authority structures and processes.
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