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The Conflict-of-Laws 
Contribution to the Interaction 

of Indigenous Property and 
Settler-State Property Laws 
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Three Problems 

1. Extinguishment of Native Title 

2. Inalienability 

3. Remedies for Infringement of Native Title 
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Extinguishment on Crown Grant 

Western Australia v Brown, 2014 HCA 8, 253 CLR 507, 306 ALR 168 at [38] 

[O]ne right necessarily implies the non-existence of the other when there is logical 
antinomy between them: that is, when a statement asserting the existence of one 
right cannot, without logical contradiction, stand at the same time as a statement 
asserting the existence of the other right. 
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Inalienability of Indigenous Land 

Mabo v Queensland (No 2) (1992), 175 CLR 1 at 88 

Even where (from the practical point of view) common law native title 
approaches “full ownership”, however, it is subject to three important limitations. 
The first limitation relates to alienation. It is commonly expressed as a right of 
pre-emption in the Sovereign, sometimes said to flow from “discovery” (ie. in the 
European sense of “discovery” by a European State). The effect of such a right of 
pre-emption in the Crown is not to preclude changes to entitlement and 
enjoyment within the local native system. It is to preclude alienation outside that 
native system otherwise than by surrender to the Crown. The existence of any rule 
restricting alienation outside the native system has been subjected to some 
scholarly questioning and criticism. In our view, however, the rule must be 
accepted as firmly established. [References omitted] 
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Inalienability of Indigenous Land 

• Protection of collective autonomy, governance of the 
Indigenous community 

• Restriction of individual alienability tackles 
externalities 
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Remedies for Violation 

Lavoie, ‘Aboriginal Title Claims to Private Land and the Legal Relevance of 
Disruptive Effects’ [2018] Supreme Court Law Review 

While it is tempting to argue that courts’ role in granting remedies is simply to 
undo the specific rights violation in question to the greatest extent possible, this 
position is normatively unsatisfying. It is also clearly not a good description of 
how courts behave in existing legal systems. […] For instance, specific 
performance and injunctions, which are costly for officials to monitor and enforce 
and may impose disproportionate burdens on defendants, are routinely declined 
in cases where damages would be an effective substitute, including in cases 
involving rights to land. Cost considerations may even justify declining an 
injunction where damages are not necessarily adequate, for instance in cases 
involving continuing trespass or structures that violate restrictive covenants. 
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Three Problems 

These problems result from framing Indigenous 
property in Common Law property terms. 
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Different Property Laws in Conflict of Laws 
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Different Property Laws in Conflict of Laws 
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Numerus Clausus 
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Economic Account of Numerus Clausus 

? 
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Economic Account of Numerus Clausus 
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Economic Account of Numerus Clausus 

Numerus clausus allows a reduction of a complex web 
of interpersonal relationship into a more limited 

number of clearly defined person-thing relationships, 
thus immensely reducing information costs. 
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Realist Account of Numerus Clausus 

Hanoch Dagan, ‘The Craft of Property’ 
(2003) 91:6 California Law Review 1517 at 1559  

“[O]ur existing repertoire of property forms offers a tentative suggestion to parse 
the social world into distinct categories of human interaction. People interact in a 
myriad of ways depending on their relationships to one another. […] Ideally, the 
existing property configurations both construct and reflect the optimal 
interactions among people in given categories of relationships and with respect 
to given categories of resources. By facilitating such various categories of human 
interactions, the forms of property can promote important human values.” 
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Opening the Numerus Clausus 

Bell & Parchomovsky, ‘Of Property and Federalism’ 
(2005) 115:1 Yale Law Journal 72 at 76-78 

Federalism allows owners to reach beyond a short menu of forms, making the 
number of property forms variable over time and between states. The importance 
of federalism in fostering dynamism and choice can be seen throughout the law 
of property. […] [M]ore localized control of property forms, particularly those 
regarding realty, produces property law at a level of government to which 
property owners are more likely to pay close attention, resulting in better 
matches between the rules adopted and the affected citizens' welfare 
preferences. 
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Numerus Clausus 
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Transposition 

Assimilation Permanent Transposition Temporary Transposition 

Property Right in 
Original Jurisdiction 

Property Right in 
New Jurisdiction 

Property Right in 
Original Jurisdiction 
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Transposition: 
Approaches to the Conflit Mobile 

• The transposition approaches place even stronger 
emphasis on numerus clausus than the assimilation 
approach 

• The assimilation approach is less invasive for the 
property right, but more appropriate where 
applicable property law changes often 
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Transposition 
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Transposition: 
Acceptance by Common Law Courts 

• That transposition occurs is often implicitly assumed 
by Common Law courts 

• E.g. Iran v Barakat Galleries Ltd, [2007] EWCA Civ 
1374: Incidents of Iranian ownership are determined 
by English law when movable in England 

• See also Drulard v Welsh (1906), 11 OLR 647 (Div Ct): 
French feudal tenure is transposed into Crown holding 
legal title on trust for tenants 
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Transposition: 
Results of the Application 

• The Crown’s “radical title” describes nothing more 
than the (shared) sovereignty of the state over the 
Indigenous lands 

• Indigenous lands are seen as outside of the 
jurisdiction of common law property rules 

• Common law property transactions can be transposed 
into the corresponding property right in the 
Indigenous legal system 
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• It might be that Indigenous legal system is not 
concerned about some features of common law 
property, and the import of these features does not 
violate the Indigenous host system’s numerus clausus 

• Ratio for rule against alienation no longer applies, 
alienation of land no longer means parting with 
governance rights over the land 

Transposition: 
Results of the Application 
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Thank you! 
` 


